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Foreword

Allmember centres of the International Rehabilitation Council for Torture Victims (IRCT) work to ensure
that victims of torture have access to appropriate health-based torture rehabilitation services. It is
not only in countries where torture takes place that the victims need this support. Today we see an
increasing number of asylum-seekers and refugees who are victims of torture but struggle to access
the appropriate medical, psychological or legal and social assistance that would constitute fair and
humane treatment during the asylum procedure.

The IRCT’s members in the three regions covered in this report (Europe, North America and Austral-
ia and New Zealand) share a main focus on the rehabilitation of asylum-seekers and refugees. This
report is based on the work of these experts who work directly with asylum-seekers and refugees
to provide them with medical and psychological support, access to medico-legal reports and legal
and social assistance during the asylum procedure. In addition, the members provide the rehabilita-
tive treatment necessary to enable asylum-seekers and refugees to integrate and function in the host
country where they have sought refuge.

In order to ensure their protection and access to rehabilitation, the early identification of asylum-
seekers who have suffered traumatic experiences such as torture is a key issue for all organisations
involved in the field of asylum. The wider use and acceptance as evidence of medico-legal reports,
which meet the internationally recognised standards outlined by the Istanbul Protocol, also plays
an essential role in asylum proceedings involving victims of torture. The introduction of a systematic
early identification process of victims is therefore fundamental.

The IRCT has compiled this comparative overview on the early identification of victims of torture and
the use and acceptance of medico-legal reports as evidence in asylum proceedings in regions where
these issues are particularly relevant to our membership. The report analyses the responses from
centres in 18 countries that participated in a survey. From these findings, we make a number of rec-
ommendations to stakeholders. In doing so, we hope to encourage them to address the gaps and
shortfalls in the protection offered to victims of torture in national asylum procedures.

This report comes at a time when positive developments are taking place. Within the European Union,
for example, the legal revisions of the Common European Asylum System (CEAS) were formally adopt-
ed in July 2013. These revisions create new obligations for the EU Member States to identify, through
individual assessments, whether applicants are vulnerable persons who have special reception and/
or procedural needs. In addition, EU institutions and EU Member States have shown a great interest
in the application of the PROTECT-ABLE tool (a project supported by the IRCT), which has proven ben-
eficial and cost-efficient for both national governments as well as rehabilitation centres as a way of
screening for victims of torture.

However, there remains much to be done. Many of our members struggle financially to provide the
best possible services to torture victims, including in the countries covered in this report. This is de-
spite growing national and multilateral recognition of the right to rehabilitation as an absolute obli-
gation within a victim of torture’s right to reparation. IRCT members will continue to promote states’
accountability for the provision of adequate and holistic rehabilitation to torture victims, including
asylum-seekers and refugees. We encourage stakeholders to unite with IRCT members to work to-
wards our global vision of a world without torture.

Victor Madrigal-Borloz,
Secretary General, IRCT
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Introduction

The work of the IRCT

The IRCT is an independent, international health-based human rights organisation that promotes and
supports the rehabilitation of torture victims, access to justice and the prevention of torture world-
wide. The IRCT comprises more than 140 independent organisations in over 70 countries, making it
the largest membership-based civil society organisation to work in the field of torture rehabilitation
and prevention.

As a membership organisation, the IRCT’s members are the focal point for the work of the organisa-
tion. Member centres provide expert knowledge and experience of working with victims of torture
in diverse environments. The Secretariat works with its membership to develop the organisation’s
strategy, policy framework and project-led work.

The work of IRCT’s member centres

IRCT member centres work within diverse regional, national and local contexts and within varied eco-
nomic, cultural and political environments. The member centres offer rehabilitation programmes that
are oriented towards different target groups and use various methods to address the effects of torture
on individuals, families and communities.

The member centres participating in this report are all based in asylum-receiving countries and there-
fore offer a range of services, many of which target asylum-seekers or refugees. The report focuses on
the three regions with a predominance of asylum-receiving countries: Europe, North America and the
Pacific. The IRCT has considerable presence in all three of these regions: there are 51 member centres
in 26 European countries; 31 of these are based in an EU Member State. The IRCT has 19 members in
North America, and 10 members in the Pacific region. The centres offer a range of holistic rehabilita-
tion services, including medical, psychological, legal and social support to asylum-seekers. Holistic
support is essential for asylum-seekers in order to help them to address the multi-faceted problems
that they may face as a result of past traumatic experiences and the post-migration situation in the
host country.

Structure of the report

The report is structured in five parts. Part 1 of the report provides an introduction, outlining the key
research objectives and gives an overview of the three regions so as to provide some background
information on the asylum procedures in each of the regions (Europe, North America and the Pacific).
Part 2 sets out the empirical analysis of the responses to IRCT’s questionnaire. The key findings for
each section of the questionnaire are laid out at the beginning of each section, followed by general
observations and an analysis for each region. The sections relate to: the identification of victims of
torture in the national asylum procedure; the access to medico-legal reports (MLRs) in the national
asylum procedure; the provision of medical and psychological assistance to victims of torture; and
specific aspects of the national asylum procedure.

Part 3 outlines IRCT s key recommendations for change and ways to overcome the shortfalls in pro-
tection that have been identified. To illustrate some of the critical gaps in the protection offered to
victims of torture, Part 3 also highlights a number of examples where progress is either being made
to strengthen the safeguards afforded to victims of torture in national asylum procedures, or where
safeguards are lacking.
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The concluding remarks in Part 4 of the report summarise the key shortfalls in the early identification
of victims of torture and the use and acceptance of MLRs in asylum procedures. Part 5 lays out the
IRCT"s recommendations to stakeholders working in this field. The key recommendations made in this
report will present a useful starting point for developing further advocacy in this area so as to ensure
that victims of torture are treated appropriately within national asylum procedures.
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Background

A brief overview of the right to asylum and the right to freedom from torture

Therightto “seek and to enjoy asylum from persecution” was first enshrined in Article 14 of the Univer-
sal Declaration of Human Rights.* An asylum-seeker can obtain asylum if (s)he meets the UN Refugee
Convention’s definition of a refugee, as someone who has a “well-founded fear of persecution on the
grounds of race, religion, nationality, membership of a particular social group, or political opinion”.2
The right to freedom from torture is enshrined in many international treaties, most notably the Interna-
tional Covenant on Civil and Political Rights (ICCPR) and the UN Convention against Torture (UNCAT).
Regional conventions such as the European Convention on Human Rights (ECHR), the Charter of Fun-
damental Rights of the European Union and the American Convention on Human Rights also recognise
it as a prohibited act.“ The acceptance that torture is forbidden under any circumstances, including
war, public emergency or terrorist threat, indicates that universally it is considered as a fundamental
principle of customary international law. This means that even states that have not ratified any of
the international treaties explicitly prohibiting torture are banned from using it against anyone, any-
where, under any circumstances.

Both the Refugee Convention and the UNCAT expressly prohibit the return of an asylum-seeker to a
country where he/she may be at risk of torture.®

The right to rehabilitation for victims of torture who are asylum-seekers

Article 14 of UNCAT obliges a state party to “ensure in its legal system that the victim of an act of
torture obtains redress and has an enforceable right to fair and adequate compensation including
the means for as full rehabilitation as possible.” The Committee against Torture has provided non-
binding interpretative guidance on how the State Parties should implement Article 14. It makes clear
that a state has an obligation to ensure that all victims of torture and ill-treatment are able to access
remedy and obtain redress, including those that suffered torture outside the state’s territory. Redress
includes the means for as full rehabilitation as possible, which has been interpreted by the Committee
to be “holistic and include medical and psychological care as well as legal and social services”.” In
addition, State Parties should adopt a long-term integrated approach to rehabilitation, ensuring that
specialist services are available, accessible and appropriate to victims’ needs. According to the Com-
mittee, this should include “a procedure for the assessment and evaluation of individuals’ therapeu-
tic and other needs, based on, inter alia, the Istanbul Protocol”.® Thus, asylum-receiving states must
be encouraged to recognise that asylum-seekers and refugees who are victims of torture must have
early access to holistic rehabilitation services, including legal and social support.

Health problems amongst asylum-seekers and refugees

Research studies looking at the health problems prevalentin asylum-seekers and refugees have widely
confirmed that they are at risk of having many, possibly severe, health problems of a varied nature.?
Pre-migration experiences, such as suffering torture, ill-treatment or sexual violence, will impact on
the physical as well as mental health of an asylum-seeker, particularly where injuries sustained in
the country of origin remain untreated. In addition, the journey to the asylum-receiving country may
place the physical health of an asylum-seeker at greater risk due to poor sanitation, malnutrition and
overcrowding, which are likely to occur on long journeys. In addition, the asylum-seeker may suffer
stress and anxiety, and may also be at risk of further abuse such as exploitation, sexual violence or
trafficking.
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Post-migration factors will also affect the mental well-being of vulnerable asylum-seekers, includ-
ing torture victims. Asylum-seekers often encounter difficulties with accessing information on asylum
procedures or legal assistance, due to cultural or language barriers. This can lead to feelings of disori-
entation or isolation. The stress of leaving family, friends and community can be further compounded
by the associated loss of status, personal identity and employment, which is experienced on arrival
in the host country. For asylum-seekers who are detained while their application is outstanding, re-
search shows that detention exacerbates their pre-existing physical and mental health conditions.
These post-migration factors all increase the mental anguish and stress that many asylum-seekers
may already be suffering and are further exacerbated by delays in the asylum procedure, i.e. long
periods of time spent in a situation of uncertainty. The limitations on, and delays in, access to health
care during this period can further exacerbate the mental and physical health of the individual.

In its guidance on mental health and mental health care for migrants, the World Psychiatric Associa-
tion notes that:

Refugees are perhaps the most vulnerable of all migrant groups to mental and physical ill health. Lack
of preparation, attitudes of the new country, poor living conditions, poor or lack of employment and
variable social support all add to this vulnerability. Rates of mental disorders may be high in some
refugee groups: those of common mental disorders are twice as high in refugee populations in com-
parison with economic migrants.*

Research studies have found that rates of post-traumatic stress disorder (PTSD) can range from 20-40
percent, and anxiety and depression rates can vary from 30-70 percent within this population sector.™
Studies have linked the incidences of depression and PTSD among asylum-seekers to traumatic events
that they have suffered pre-migration, including torture.*? It is generally estimated that between 5 and
35 percent of refugees are torture survivors.

The physical and mental health problems that many asylum-seekers suffer indicates that there is an
urgent need for national asylum procedures to identify vulnerable asylum-seekers, including victims
of torture and other trauma, so that they are able to access justice, health care and rehabilitation serv-
ices as early as possible in the asylum procedure. Many of the physical and mental health conditions
caused by torture or ill-treatment have severe and long-term debilitating effects on the individual,
which are exacerbated if left untreated. The delay in treating symptoms makes it harder for the indi-
vidual to reintegrate into society and resume life as a normal, functioning individual. The debilitating
effects caused by suffering torture or other trauma in the past are heightened in situations where the
individual has been through a difficult and stressful journey to escape persecution, and is alone in a
foreign culture without family or friends on whom to rely for financial and emotional support.

The Istanbul Protocol — documenting torture in asylum procedures

The Istanbul Protocol,* adopted by the United Nations in 1999, sets out international standards for
states and health and legal professionals, on the investigation and documentation of allegations of
torture and other ill-treatment. Although the principles in the Istanbul Protocol are not legally binding,
its adoption by the United Nations gives it global authority as an instrument that should be used to
guide standards for the documentation and investigation of torture.®

By detailing the process of documenting medico-legal evidence, the Istanbul Protocol’s key objective
is to contribute to achieving justice and to the fight against impunity in cases of alleged torture and
other ill-treatment. However, given the principle of non-refoulement of asylum-seekers, the proper
investigation and documentation of allegations of torture and other forms of ill-treatment is often a
key element of an asylum claim. Therefore, in asylum-seekers’ cases, the systematic documentation
of allegations of torture according to the Istanbul Protocol can also provide a foundation for both the
asylum claim itself and for the rehabilitation of the victim.
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In the three regions covered by this report — Europe, North America and the Pacific — the Istanbul
Protocol is primarily used within asylum proceedings to assess possible victims of torture and to cor-
roborate evidence of alleged torture.
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The research objective

The purpose of this research is to gain a comparative overview of two interrelated issues that are
critical to the treatment of victims of torture within national asylum procedures. The first is the early
identification of victims of torture within the asylum procedure to ensure appropriate treatment. The
second issue relates to the ability to effectively present medical evidence in support of the alleged
claims of torture or ill-treatment, following the internationally recognised standards outlined in the
Istanbul Protocol. The medical documentation can also serve as a part of the assessment of the reha-
bilitation needs of the victim.

Drawing from 25 years experience, the IRCT conducted this research to further support its advocacy
work on the recognition and promotion of the use of medico-legal reports (MLRs) within asylum pro-
cedures. The research addresses the importance of identifying victims of torture at an early stage in
the asylum procedure and highlights the main gaps in the protection offered to them. In addition, the
results obtained from the comparative overview of the three regions covered — Europe, North America
and the Pacific — can be used to highlight cross-cutting issues and challenges faced. Through this
empirical research, the IRCT is able to identify the key issues that future advocacy activities should
focus on.

Why early identification is essential

bzfo, Germany We had a family from Chechnya. Both parents were victims of torture and the
children, having witnessed the violence, also have psychological problems. The
family was not granted asylum by BAMF (the German immigration authorities),
despite bzfo providing an MLR during the court proceedings. An appeal has been
lodged with the court, and bzfo asked that the proceedings be expedited as the
mother’s mental health has been getting progressively worse. However, there is
no final outcome after several years. Costs of intensive treatment for the mother
are accumulating, and the children’s development is hampered by the protracted
uncertainty.

The early identification of asylum-seekers as victims of torture or other traumatic events, and the
offer of appropriate support to the applicant allows them to present their asylum application as fully
as possible from the initial stage. Early identification allows asylum-seekers to access assistance to
enable them to present medical evidence of a standard that meets international guidelines and which
supports the alleged traumatic events. In addition, studies have shown that the presence of traumatic
experiences and PTSD directly influence refugee-status decision-making as both can severely impact
on the asylum applicant’s memory and therefore ability to present the claim in what is perceived by
decision-makers to be a credible way.* The consistency of an asylum-seeker’s account is often a cen-
tral question to determining asylum status, and so an applicant who gives discrepant accounts of their
experience at different points in the asylum procedure may be assumed to not be credible.” Victims
of torture are more likely to suffer from PTSD or other barriers to disclosure, for example, as a result of
dissociation, shame, mistrust or avoidance. Therefore, it is paramount that victims of torture are able
to access the relevant services to enable them to seek assistance from both medical and legal experts.
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Early identification also enables health services to initiate and provide on-going medical support,
which may prevent any physical or mental symptoms from becoming chronic. Physical or mental
health problems of asylum-seekers, which go unrecognised and untreated because of the barriers to
accessing health care, may also place a heavier burden on the state’s health system in the immediate
and long-term. Lack of early treatment causing the aggravation of symptoms may lead to an increase
in the use of emergency services and even the eventual hospitalisation of the person, both of which
will be more costly for the health system. Cost implications may also arise from the asylum-seeker
(once a refugee) being unable to enter the job market and thus fully contribute to the economy of the
host country.

One of the key objectives of this research is therefore to gain an overview of the current status in the
main asylum-receiving countries in relation to the early identification of victims of torture within the
national asylum procedures.

Why medico-legal reports are an important evidential tool in the asylum
procedure

bzfo, Germany We had a young victim of torture from Iran. On the initiative of both bzfo and
the applicant’s lawyer, we submitted an MLR (on somatic and psychological
sequelae) with his asylum application. He was granted refugee status, and after
receiving 25 sessions of trauma-oriented psychotherapy, he hardly has any PTSD
symptoms. He is now studying and wants to start his own business.

A medico-legal report (MLR) is a report carried out by a medical expert that includes a physical and/
or psychological evaluation of the victim, and the expert’s opinion of the probable relationship of the
physical and/or psychological findings to possible torture or ill-treatment.*® In relation to evidence,
the use and acceptance of MLRs within the asylum procedure can be critical to a victim of torture’s
asylum case.
The IRCT believes that medico-legal reporting, according to the internationally recognised standards
outlined in the Istanbul Protocol, is beneficial to both the asylum-seeker and the state assessing the
asylum application, for the following reasons:

1. It helps to assess the consistency between the medical findings and the account of torture, ill-

treatment or trauma made by the asylum-seeker in his/her claim for protection;

2. ltdecreasesthe number of procedures and appeals necessary to correct previously incomplete
evidence in support of the asylum claim;

3. Itimproves the quality of the decision-making process by ensuring the information provided in
support of the allegations is in conformity with internationally recognised standards.

The use of an MLR as evidence allows an expert opinion to be given on the degree to which medical
or psychological findings correlate with the alleged victim’s allegation of abuse. The MLR is used as
an evidential tool that effectively communicates the clinician’s medical or psychological findings and
interpretations to the decision-making authorities and the judiciary. It should be used as early as pos-
sible in the asylum procedure to ensure that decision-making authorities have the strongest evidence
available when reviewing the applicant’s case.
The increased use and acceptance of MLRs to support allegations of torture or ill-treatment must be
accompanied by training for decision-makers on how to interpret findings in the MLR. Decision-mak-
ers need to understand the effects torture can have on an asylum-seeker’s ability to recount events.
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If decision-makers are sufficiently trained, the quality of decision-making at the early stages of the
asylum procedure improves. An improvement in the quality of decision-making leads to less protract-
ed time-scales for the determination of an asylum application, as better decision-making in the early
stages decreases the likelihood that the decision will be appealed. Shorter time-scales for determin-
ing an asylum claim have a positive impact on the asylum-seeker, as it enables them to commence
the necessary steps to fully integrate in the host country once they have been accepted as a refugee.
The second key objective of this research is to understand how widely MLRs are already accepted
within national law and policy in asylum-receiving countries, and whether there are any limitations
on when MLRs are accepted as evidence. An overview of the types of organisations that are accepted
as providers of MLRs and how the cost of producing an MLR is funded is essential for IRCT’s future
advocacy activities.
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Scope

An overview of the regions featured in this report

The research is intended to give a comparative overview of the way that victims of torture are identi-
fied during the asylum procedure and to what extent MLRs are used and accepted as an evidential
tool. The three regions covered by the research are: Europe (EU and non-EU countries), North America
(Canada and the USA) and the Pacific (Australia and New Zealand). These regions were chosen on the
basis that they all have IRCT member centres present that work directly with asylum-seekers and refu-
gees, which are an invaluable primary source of information. In addition, the participating countries in
each region are considered by the UN Refugee Agency (UNHCR) to be industrialised asylum-receiving
countries.

According to the UNHCR, the number of asylum applications made in industrialised countries (the re-
gions covered by this research, plus Japan and South Korea) increased by 21 percent (2010/2011) and
by a further 8 percent (2011/2012).* Overall, around 46 percent of asylum claims in the industrialised
countries were submitted by individuals from Asia, around 25 percent from Africa, 17 percent from
Europe and 8 percent from the Americas.?°

The countries receiving the highest number of asylum applicants in 2012 were the USA, Germany,
France, Sweden and the United Kingdom.? In addition, some of the countries in this report — Canada,
the USA and Australia — take a large proportion of the world’s resettled refugees.?? Resettlement cur-
rently amounts to 80,000 places worldwide annually. However, with the adoption of the joint EU reset-
tlement programme, it is expected that more EU countries will introduce resettlement programmes.

Europe — Key trends and developments in asylum

Asylum in ®  Europe saw a 9 percent increase in asylum applications (2011/2012)%
Europe ® The EU saw a 40 percent increase in asylum applications but with contrast-
ing trends in the ‘old’ and ‘new’ member states?
®  The Nordic countries experienced the highest relative increase in asylum ap-

plications compared to 2011 (38 percent)¢
®  The southern European countries reported a significant drop in new asylum
claims (-27 percent) compared to 2011.%7

Asylum The Common European Asylum System (CEAS)?® includes a number of EU direc-
procedures in tives aimed at harmonising asylum systems within the EU by laying down mini-
the EU mum standards that EU Member States must transpose into their national asylum

legislation. The directives with most relevance to the treatment of victims of tor-
ture are the Reception Conditions Directive, the Qualification Directive and the
Asylum Procedures Directive.? In order to prevent asylum applicants making mul-
tiple claims within the EU, Member States have also agreed to terms under which
an asylum applicant can be returned to the first EU Member State where he made
an asylum application (Dublin Il Regulation).>°

The goal of achieving a harmonised asylum system is far from being attained,
evidenced by the numerous reports highlighting breaches of asylum-seekers’ fun-
damental rights and inconsistent standards by which many Member States have
implemented the EU directives.>* The European Court of Human Rights (ECtHR), in
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its judgment in MSS v Belgium and Greece considered that there had been a viola-
tion of Article 3 ECHR by both Belgium and Greece due to the authorities’ treat-
ment of the asylum-seeker. The court attached considerable importance to the
applicant’s status as an asylum-seeker and, as such, a member of a particularly
underprivileged and vulnerable population group in need of special protection.

As part of the second phase of the CEAS, revisions to the asylum directives have
been negotiated in order to iron out the ambiguities that have led to the poor im-
plementation of the directives in many EU Member States and inconsistent stand-
ards in national asylum procedures. All directives within the CEAS framework
were renegotiated and formally adopted by July 2013. EU Member States need
to transpose the amendments into their national law at the earliest by July 2015.

North America — Key trends and asylum procedures

Asylum trends  ©

Asylum
procedures in
Canada

Asylum C
procedures in
the USA .

Asylum applications in the region increased by only 3 percent compared to
2011.

In Canada, asylum applications decreased by 19 percent.

By contrast, the USA saw a 10 percent increase in asylum applications.:

Victims of torture or violence may be considered vulnerable or urgent cases
within Canada’s resettlement programme, in which case their resettlement
application is prioritised ahead of regular refugee cases.3

For in-country applications, an application can be made at a port of entry
or at an immigration centre. Claims considered to be eligible are referred
to the Refugee Protection Division for a hearing before the Immigration and
Refugee Board (IRB).

Some categories of applicant are given priority, including persons who have
been identified as vulnerable. According to the IRB’s published guidelines,
this can include persons who have “experienced or witnessed torture or
genocide or other forms of severe mistreatment” .3

Cases may be decided within six months, although more complex cases
have a longer processing period. Proposed legislation was reintroduced in
2012 that would penalize asylum-seekers arriving in Canada in an irregular
manner, for example when smuggled by sea. The proposals include lengthy
mandatory detention without timely review of the grounds of detention and
other measures that violate international norms.3¢

The refugee resettlement programme can grant refugee status to applicants
outside of the USA.

Some asylum applicants enter the USA by other methods and seek asylum
or other forms of relief, including protection under the UNCAT. There are two
procedures for in-country applicants:

e  Affirmative procedure — for individuals who are lawfully present
(e.g. on a student or tourist visa) or who have no lawful immigra-
tion status but have not been apprehended by immigration authori-
ties. Applications are adjudicated in non-adversarial proceedings at
Asylum Offices. The asylum officer will interview the applicant con-
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cerning his eligibility for protection, and the US government makes
no submissions against the application.
®  Adversarial procedure — for individuals who have been placed in
immigration court removal proceedings, i.e. asylum is raised as a
defence against removal. The US government is represented in all
cases by an attorney. However, the asylum-seeker often has no legal
representation, as they are ineligible for free representation.’”
®  The Department of Homeland Security takes responsibility for the process-
ing of asylum claims. Within the Department there are three agencies likely
to come into contact with VoTs: Immigration and Customs Enforcement (ICE),
the interior enforcement branch; Citizenship and Immigration Services
(CIS), which includes asylum officers and other adjudicators; and Customs
and Border Protection (CBP), which handles inspections at land borders and
airports.
®  The “one-year bar” is a controversial rule whereby an asylum-seeker must
prove they applied for asylum within one year of entering the USA or that
they fall into one of two limited exceptions.?® This rule does not take into ac-
count that many asylum-seekers who arrive in the USA have faced physically
and mentally traumatic journeys and may not be able to familiarise them-
selves with the asylum system or even be aware that they are eligible to
claim asylum.
®  Applicants who are denied asylum may appeal the decision to the Board of
Immigration Appeals, then to a Circuit Court of Appeals and finally to the US
Supreme Court.®
® |f asylum is denied, but protection is given under the UNCAT, benefits are
limited as they do not lead to permanent residence or citizenship, and do
not provide derivative protection for dependents. In contrast, an asylee can
obtain asylum for the dependent spouse and minor children and may apply
after ayear for permanent residency, and after five years for US citizenship.4°

The Pacific — Key asylum trends and procedures

Asy[um trends ®  The number of asylum applications in the region increased by 36 percent
during 2012.
®  Australia saw applications increase by 37 percent.
® In New Zealand, the number of asylum applications lodged has remained
fairly stable over the past seven years (on average 300 new claims per year).4
®  Australia and New Zealand both provide for an annual quota of resettlement

refugees.
Asylum ®  Thereis atwo-tiered refugee determination procedure depending on wheth-
procedures in er the asylum-seeker arrives on the mainland or at one of the excised off-
Australia shore places (e.g. Christmas Island):

®  Arrival on the mainland — the Department of Immigration and Citi-
zenship (DIAC) makes a primary assessment as to whether an ap-
plicant meets the criteria for refugee status. If the person is not a
refugee but is at risk of human rights abuse on return, including
torture, they might be elegible for complementary protection. If the
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person is assessed to be either a refugee or in need of complemen-
tary protection and satisfies health, identity and security require-
ments, they will be granted a protection visa.
®  Decisions to refuse an application can be appealed to the Refugee
Review Tribunal (RRT), or in some circumstances the Administrative
Appeals Tribunal (AAT). In limited circumstances, the applicant can
seek judicial review of negative decisions made by the RRT or the
AAT.
®  Arrival at an excised offshore place — third country processing was
introduced in 2012 for arrivals to an “excised offshore place” (e.g.
Christmas Island), and was extended from May 2013 to apply to all
boat arrivals in Australia. Under the system, asylum seekers who
arrive by boat are transferred to a third country as soon as is reason-
ably practicable unless the Minister for Immigration exercises his
discretion to exempt them from transfer.
®  Australia has a policy of mandatory detention for asylum-seekers who arrive
in excised offshore places. Since August 2012, over 4,500 asylum-seekers
have arrived at Christmas Island. The majority have been transferred to im-
migration detention facilities in Australia, where their claims for protection
are unlikely to be processed for many months.43

Asylum ® Thereis an annual quota of 750 resettled refugees, 600 of which fall under

procedures in the ‘protection’ category. A further 75 are selected from ‘women at risk’ and

New Zealand the other 75 fall within the category of ‘medical/disabled’.%4 In 2007-2008,
19.2 percent of newly arriving refugees were found to have a history of tor-
ture.s

® New Zealand has incorporated and codified the Refugee Convention and its
1967 Protocol into national legislation through the Immigration Act 2009.
A person can also be recognised as a protected person in accordance with
either UNCAT or the ICCPR under the 2009 Act.

®  The Immigration Act 2009 contains provisions for the refusal to consider an
application that is considered to be manifestly unfounded, clearly abusive or
is a repeat of a previous claim. The individual has the right to appeal against
this decision to the Immigration and Protection Tribunal. The Immigration
Act 2009 established the Immigration and Protection Tribunal (IPT) to con-
sider all grounds for appeal together in a single decision, where possible, in-
cluding the refusal to grant refugee status, or decisions to remove or deport
the asylum applicant.

®  There are current proposals to introduce mandatory detention for groups of
asylum-seekers arriving by sea, similar to the policy followed in Australia.
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Methodology

The report bases its findings on responses to a standardised questionnaire that was sent to rehabilita-
tion centres (most of which are IRCT members) in Europe, North America and the Pacific region. The
questionnaire consisted of 20 questions addressing different stages of the asylum procedure in order
to evaluate:

1. The identification of victims of torture in the national asylum procedure;

2. The access to MLRs in the national asylum procedure;

3. The provision of medical and psychological assistance to victims of torture; and

4. Specific aspects of the national asylum procedure.

The questions were a mixture of multiple-choice questions, with an option to provide more detailed
answers on specific areas, and open questions. In addition to findings gathered from the IRCT’s ques-
tionnaire, background scientific research on the participating countries was carried out. Further in-
formation from a recent survey carried out by an IRCT member centre was referred to where relevant.
The responses to the IRCT questionnaire have been analysed and key findings are presented in Part 2
of this report. Additional information provided by member centres is also referred to where relevant.4
The results of the questionnaire and the analysis provide an overview of the current challenges and
shortfalls in the treatment of victims of torture within national asylum procedures. A list of recommen-
dations for key stakeholders has been drawn up from the key findings with the objective of shaping
further advocacy work in this area.
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The participating centres

The questionnaire was sent to a total of 8o centres in 30 countries in Europe, North America and the
Pacific region. Out of a total of 8o centres, 24 responded to our questionnaire. This amounted to a
response rate of 30 percent. However, two responses from Europe were a nil response, i.e. they did
not have the expertise to provide answers as the centres did not work directly with asylum-seekers.4®
In total, IRCT received a response from at least one member centre in 18 of the 30 countries covered.
By region, IRCT received completed questionnaires from all countries in North America and the Pacific
regions but only from 14 countries in Europe. Within the latter, ten responses were from EU Member
States (including one accession country), and four from non-EU countries (this includes two EU can-
didate countries).4

The following countries and IRCT member centres are represented in the report:

Bulgaria Assistance Centre for Torture Survivors (ACET)
Croatia Rehabilitation Centre for Stress and Trauma (RCT)
Finland Centre for Torture Survivors in Finland (CTSF) at Helsinki Deaconess Institute
France Parcours d’Exil - Accompagnement Thérapeutique des Victimes de Torture
g Berlin Center for the Treatment of Torture Victims (bzfo)
Lg Germany Medical Care Service for Refugees Bochum (MFH - Bochum)
E Hungary Cordelia Foundation for the Rehabilitation of Torture Victims
g 5 Ireland SPIRASI - The Centre for the Care of Survivors of Torture
2 Italy Hospitality and Care for Victims of Torture, Italian Council for Refugees (VI.TO/CIR)
Institute for Human Rights and Medical Examination (iMMO)*
Netherlands
Psychological Centre South Netherlands (RvA NL)
Sweden Swedish Red Cross Centre for Victims of War and Torture, Malmo
48 Armenia Foundation Against the Violation of Law (FAVL)
§ Kosovo Kosova Rehabilitation Centre for Torture Victims (KRCT)
"‘:;J Moldova Memoria Medical Rehabilitation Center for Torture Victims (RCTV Memoria)
2 Turkey SOHRAM-CASRA Centre of Social Action, Rehabilitation and Readjustment
S Canada Réseau d’intervention auprés des personnes ayant subi la violence organisée (RIVO)
& Advocates for Survivors of Torture and Trauma (ASTT)
i—( USA Northern Virginia Family Services (NVFS) Program for Survivors of Torture and Severe
= Trauma (PSTT)
2 Survivors of Torture, International
EI E Australia The Victorian Foundation for Survivors of Torture Inc.- Foundation House (VFST)
(]

New Zealand Refugees As Survivors New Zealand (RASNZ)

*iMMO is not an IRCT member centre.
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Limitations of the analysis

There are a number of limitations to this analysis, in part due to time and funding constraints. The
findings are based on primary sources, i.e. the responses of the member centres; however, only 30
percent of the total number of centres that were sent the IRCT questionnaire completed it. This means
that some countries are not represented, particularly in Europe. For example, the IRCT member cen-
tres in Central and Eastern Europe, e.g. Albania, Georgia and the Russian Federation did not complete
the questionnaire. In addition, some countries in southern Europe are not represented in the report
because the IRCT does not have member centres namely Portugal, Spain or Greece. This is a limitation
given that in recent years southern Europe, particularly Greece and Italy, have experienced a dramatic
increase in asylum-seekers resulting in widespread problems with accessing the national asylum pro-
cedure, health care and reception facilities.>°

Secondly, there are limitations in relation to the resources available to conduct a research project that
spans 18 countries with very diverse legal systems. However, this limitation does not detract from
the main objective of the research - to provide a broad comparative overview of the current treatment
of victims of torture within national asylum systems with reference to the issues focused on in the
questionnaire.
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2

FINDINGS BASED
ON IRCT MEMBER
CENTRES’ RESPONSES



The identification of victims of torture in
the national asylum procedure

The questions in this section sought to elicit whether asylum-seekers are identified as victims of tor-
ture (VoTs) in the national asylum legislation, and whether the national legislation sets out who is in
charge of their identification. Member centres were also asked whether there is a specific procedure
in place for the early identification of VoTs, and, if so, at what stage of the asylum procedure early
identification takes place. Finally, member centres were asked whether the authorities in charge of the
identification of VoTs receive any training.

Key findings on the identification of victims of torture in the national
asylum procedure

e The asylum interview is the most common method for identifying VoTs (83 per-
cent of participants referred to it as a method). Only 50 percent of countries
indicate that medical screening is provided in national legislation as a method
for identifying VoTs.

e Seventy-seven percent of the participating countries indicate that there is no
national legislation to determine who is in charge of identifying VoTs within the
national asylum procedure.

e The Pacific region has the most developed system for identifying vulnerable
persons within the asylum procedure. However, the means for identifying VoTs
is implemented through policy or practice, not through legislation.

e Most of the EU Member States indicate that there are no special procedures for
the early identification of vulnerable persons, including VoTs, in the national
asylum procedure. With the new provisions to the Reception Conditions Direc-
tive, Member States will be obliged to assess vulnerable persons to ensure that
they identify those with special reception needs (see Part 3).

QUESTION 1

According to national legislation, how are vulnerable asylum-seekers iden-
tified as VoTs by the national immigration authorities?

Member centres were asked to indicate whether VoTs were identified (a) by providing background

information on the asylum application; (b) by interview(s); (c) by written questionnaire; (d) by medical
screening(s); or (e) by another method. Member centres were asked to indicate all methods used.

Swedish Red “Worst practice occurs when an asylum-seeker in the asylum interview has told

Cross, Malmo immigration authorities that he/she has been tortured and is told by the Migra-
tion Board that it is the asylum-seeker’s own responsibility to find assistance to
submit the necessary evidence.”
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General observations

In all three regions covered by the report, the asylum interview is the most common method used
by the national immigration authorities for identifying VoTs. Of the 18 countries represented in the
questionnaire, organisations in 15 countries (83 percent) indicated that national legislation states
that VoTs should be identified at the asylum interview. Centres in ten countries (55 percent) indicated
that national legislation expects identification through the asylum application form itself, and centres
in nine countries (50 percent) indicated that national legislation states that medical screening can be
used to identify VoTs to the immigration authority.
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Europe

EU countries:

All the EU Member States participating in the questionnaire use the asylum interview and/or the ap-
plication form to identify VoTs, apart from Italy and France. The member centres from France and Ire-
land confirmed that VoTs are not identified at all through national legislation. In Ireland, the measures
that are in place to identify VoTs are according to custom and practice and have no basis in law. It is
the asylum applicant’s own responsibility, via their legal representative, to approach a centre for a
medico-legal report to support their claim. Only Finland, Italy, Hungary and the Netherlands currently
use medical screening as a method for identifying VoTs.

The changes to the Reception Conditions Directive — formally adopted in July 2013 — place an obliga-
tion on Member States to assess whether an asylum applicant has “special reception needs”, which
could include a need for appropriate mental health care. It is hoped that the obligation on Member
States to identify vulnerable asylum-seekers will encourage more states to use medical screening as
a method of identification early on in the asylum process.’* Some Member States are already piloting
schemes in which medical screening is used. For example, one of the member centres in Germany
(bzfo) highlighted that asylum-seekers normally fill out a short application form and have an interview
in which they are able to raise allegations of torture. In addition, there is a pilot project being con-
ducted in some areas of Germany that introduces medical and psychological screening of vulnerable
groups, including VoTs. However, the pilot project is not currently part of the national legislation.

Rest of Europe:

The asylum interview is also the most common method of identifying VoTs in non-EU countries that
participated in the survey. Centres in Armenia and Moldova indicated the most possible methods for
identification. In Armenia, there is no special procedure set out by the national legislation on who is in
charge of the early identification of VoTs. However, there is a general procedure in place for the desig-
nating bodies to conduct health checks.5? In Kosovo, the reception centre sends all asylum-seekers for
the first general medical screening within 24 hours of their arrival. In addition, psychological reports
provided by the IRCT member centre (KRCT) are also used to identify VoTs.

North America and the Pacific

All four countries in these regions use the asylum interview to identify VoTs. All, except New Zealand,
also use the application form. Only Australia provides in its national legislation for the use of medi-
cal screening to identify VoTs. In the USA, medical and psychological evaluations are not part of the
standard asylum process. An applicant will only obtain an evaluation if they are able to access a
rehabilitation centre that is able to provide one. Asylum-seekers may provide proof (medical and psy-
chological reports, for example) to support their asylum claims.

In Australia, the method used for identifying vulnerable asylum-seekers depends on how they have
entered the country. Asylum-seekers who enter the country without a visa are automatically detained
and are given an initial health interview as part of the detention screening process, during which any
allegations of past torture or ill-treatment should be picked up. For persons making a protection claim
after they have entered the country on a valid visa, identification as a VoT will depend on the applicant
disclosing the allegations as part of the asylum claim, i.e. in the application form or at the interview.
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QUESTION 2
Does the national legislation set out who is in charge of identifying VoTs?53

General observations

The majority of respondents across all three regions (77 percent) stated that there is no national leg-
islation laying out who is in charge of identifying VoTs within the national asylum procedure. Only
centres in three countries (17 percent) confirmed that there is national legislation setting out who is in
charge of identifying VoTs (two countries from Europe and Canada).

Does the national legislation set out who is in charge of identifying VoTs?

Yes: Croatia, Germany, Canada.

No: Armenia, Bulgaria, Finland, France, Hungary,
Ireland, Italy, Kosovo, Moldova, Netherlands,
Sweden, Turkey, Australia, New Zealand.

It depends: USA.

B vYesG; 7 percent)
B No (14; 77 percent)

It depends (1; 6 percent)

Europe

Croatia and Germany are the only two countries in Europe that have national legislation that sets out
who is in charge of identifying VoTs. In Croatia, the Ministry of the Interior is in charge of the asylum
procedure. This includes determining whether an asylum claim is justified, including on the basis that
the individual is a VoT. Therefore, the national asylum legislation gives authority to the Ministry of In-
terior to identify VoTs, although the legislation does not explicitly mention the identification of VoTs in
the asylum procedure or indicate who specifically is in charge of that activity. In Germany, the Federal
Office for Migration and Refugees (BAMF) has responsibility for identifying VoTs, and the officials in
charge are either legal or administrative staff. The BAMF officials receive training on asylum, interview
techniques and country credibility; some officials receive additional training on trauma. Training is
mainly provided in-house but also by specialised external experts and NGOs, for example BafF cen-
tres.>¢ The training provided by independent experts is not carried out on a regular basis. There is also
a lack of training on intercultural communication and communication using interpreters.

North America and Pacific

One centre in the USA and the Canadian centre both confirmed that the relevant immigration authori-
ties are responsible for identifying VoTs. In the USA, division of responsibility is split within the asylum
system between the Department of Homeland Security, which has responsibility over immigration
officers during the refugee processing stage, and the Department of Justice, which has responsibility
over immigration judges during immigration court proceedings. Immigration officers and immigration
judges may receive training, some of which is provided by centres working with VoTs, such as ASTT.
However, they are not responsible for identifying VoTs, unless the applicant makes a claim under the
Convention against Torture. In Canada, the Immigration Refugee Board (IRB) is responsible for iden-
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tifying VoTs.>s There is no national legislation setting out who is in charge of identifying VoTs in either
Australia or New Zealand.

QUESTION 3
Is there a specific procedure for the early identification of VoTs?

QUESTION 4
According to national legislation, when must the procedure for early iden-
tification of VoTs take place?

Respondents were asked to confirm the stage at which early identification of VoTs should take place,
according to national legislation: (@) when the asylum application is lodged; (b) on arrival at the recep-
tion centre; (c) during the qualification process; (d) other.

QUESTION 5
Does the national legislation set out who is in charge of the early identifi-
cation of VoTs?

General observations

The majority of those responding state that their respective country does not have a specific proce-
dure in place for the early identification of VoTs (72 percent). Of the three countries with a specific
procedure for early identification, two are in the Pacific (Australia and New Zealand). The member
centres in Germany gave differing responses as to whether there is a specific procedure in place for
early identification of VoTs.

Is there a specific procedure for the early identification of VoTs?

Yes: Moldova, Australia, New Zealand.

No: Armenia, Bulgaria, Croatia, Finland, France,
Hungary, Ireland, Italy, Kosovo, Netherlands,
Sweden, Turkey, Canada and USA.

Not sure: Germany

B vYesG; 1y percent)
B No(s;77 percent)

Not sure (1; 6 percent)

Europe

The majority of respondents indicated that their country in Europe (both EU and non-EU) do not have
a special procedure in place for the early identification of VoTs. Only RCTV Memoria confirmed that
there is a specific procedure for the early identification of VoTs in Moldova, and identification may
take place at any step of the asylum process, i.e. when an application is lodged, at an immigration
reception centre or during the qualification process. In many cases, VoTs are identified as such during
examination and assistance at the member centre.

The situation in Germany depends according to the regional state: in some regions legal advisors and
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social workers who work with the doctors carrying out the medical screening of asylum applications
(e.g. for tuberculosis) can send persons to special services provided by NGOs to screen them and
decide whether they belong to the defined group of vulnerable persons. This practice currently takes
place in Bavaria, Berlin and Brandenburg, as part of an on-going pilot project; it does not form part of
the national asylum procedure or national asylum legislation.

North America and the Pacific

In the USA, although the immigration system is national and so should not vary by state, the re-
sponses to Question 3 were mixed. Generally, an asylum applicant may self-identify as a VoT during
the asylum process, but there is no specific procedure for early identification among asylum-seekers.
If an applicant is in detention, their being a VoT may be an additional vulnerability. ASTT, the IRCT
member centre based in Baltimore, Maryland, confirmed that the early identification of VoTs may take
place when the applicant lodges the asylum application, during the qualification process, or when
interviewed by border guards at an airport or port entry point. In Canada, there is no special procedure
in place for the early identification of VoTs.

Both centres in Australia and New Zealand indicated that there are special procedures in place for the
early identification of VoTs within the national asylum system but that these are implemented through
policy or practice, not through any specific legislation. In Australia, the early identification of VoTs
takes place either when the asylum application is lodged, or on arrival at a reception centre (for those
applicants who arrive in Australia with no visa). In New Zealand, early identification of VoTs takes place
during the qualification process.
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Access to medico-legal reports in the
national asylum procedure

This section considers the extent to which asylum-seekers have access to medico-legal reports (MLRs)
to support their claim, how these are financed and the estimated costs of producing an MLR. Member
centres were also asked about the acceptance of MLRs within the national asylum procedure in order
to ascertain how widely MLRs are acknowledged as a relevant evidential tool within the national
asylum procedure.

Key findings on access to medico-legal reports (MLRs) in the national
asylum procedure

* MLRs are acknowledged in policy or practice in nearly all of the countries (73
percent) in this report. However, only centres in three countries indicated that
MLRs are acknowledged by law (11 percent).

¢ In most countries (72 percent), an MLR can be submitted at any point in the
asylum procedure. This will benefit VoTs who are not identified early on in the
asylum procedure or who have trouble accessing services to assist them in pro-
ducing an MLR.

e Public hospitals/health centres and NGOs (in 72 percent of the participating
countries) are the main organisations accepted by the national authorities as
being able to produce MLRs. Government institutions and private GPs are also
accepted but to a lesser extent (in 44 percent of the participating countries).

e  Sixty-six percent of the participating countries indicated that the costs of pro-
ducing MLRs are supported in part by public or private funds. However, in 44
percent of the countries the individual is identified as having to bear the costs
of the MLR themselves in certain circumstances. For example, this is likely
where the asylum-seeker is not eligible for legal aid. Australia is the only coun-
try where the cost of an MLR is entirely publicly funded.

e The estimated cost of producing an MLR fluctuates widely depending on the
time it takes to produce and the time spent assessing the patient. The average
cost of producing an MLR across all three regions is around 8oo Euros (based
on responses from 78 percent of the participating organisations). Where an
MLR is produced on a voluntary basis by a centre, it is often not possible to
estimate the cost.

e There is a lack of training for health experts on the preparation of MLRs in a
majority of the represented countries. This is a concern as training is essential
to ensure that MLRs meet the standards outlined by the Istanbul Protocol.

Recognising victims of torture in national asylum procedures / 29



QUESTION 6
Are MLRs acknowledged as relevant evidence in the national asylum proce-
dure?

RvA NL, “National asylum procedures seem completely unpredictable. MLRs appear to be

Netherlands treated in an inconsistent manner by the immigration authorities. The same qual-
ity MLR can at times help a victim of torture to obtain status whilst at other times
itis ignored by immigration authorities.”

General observations

In most of the represented countries in all three regions, MLRs are not acknowledged in law, but are
acknowledged in policy or practice (de facto) to varying degrees. Only centres in three countries (16
percent), allin Europe, confirmed that MLRs are acknowledged by law. MLRs are sometimes acknowl-
edged as relevant evidence, either through policy or practice in over half the participating countries
(52 percent). One organisation in a non-EU country indicated that MLRs are not acknowledged at all,
which is concerning.

Are MLRs acknowledged as relevant evidence in the national asylum procedure?

No acknowledgment in law or practice:

Armenia.

. No (1; 5%) Yes, acknowledged by law: Kosovo,
Moldova, Netherlands.

. Yes - by law (3_ 16%) Yes, acknowledged de facto

(always): Canada, Turkey, USA.

Yes, acknowledged de facto

Yes - de facto (always) (3; 16%) (sometimes): Bulgaria,
France, Germany, Hun-

. H . £20 gary, Ireland, Italy, Kosovo,
Yes - de facto (sometimes) (10; 53%) Cwoden. Austialia, New

Zealand.

Yes - de facto (seldom) (1; 5%) Yes, acknowledged
de facto (seldom):

Yes - de facto (not sure how often) (1; 5%) Croatia. Yes,

acknowledged de
facto (not sure how
often): Finland.

CTSF, Finland “An example of worst practice is when an MLR is provided as evidence but the
decision-maker argues that the victim’s injuries could have arisen in any other
way as well.”

Europe
EU countries:

Most of the centres in EU states indicated that MLRs are sometimes acknowledged as relevant evi-
dence in policy or practice, but not by law. The Netherlands is the only EU state where MLRs are ac-
knowledged by law to be relevant evidence in the national asylum procedure. The Dutch asylum regu-
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lations mention MLRs in the instructions on the Aliens Law (Vreemdelingencirculaire, Vc).5

In Germany, bzfo highlighted a basic court rule introduced by the German Federal Administrative
Court (Bundesverwaltungsgericht, BVerwG)s” in 2007. The court rule states that if during the court pro-
ceedings an MLR is introduced by the asylum-seeker or the legal representative, which meets certain
minimum standards, but where the judge does not acknowledge the diagnoses and prognosis, then
the court should adjourn the hearing and order that a second full and independent MLR is obtained
(funded by public funds). This rule should be applied during any asylum appeal proceedings and in
deportation cases where a failed asylum-seeker is appealing a deportation order. This also should
apply when an MLR meeting the minimum standards is introduced to BAMF before the first decision.
However, BAMF rarely requests an MLR at the early stages of the asylum procedure, and therefore the
proper investigation of an asylum-seeker’s allegation of past torture continues to not be realised in
many cases.s®

In Croatia, the member centre indicated that MLRs are seldom acknowledged in practice. MLRs are not
mentioned in either legislation or policies regarding the national asylum procedure. As a member of
the EU from 1 July 2013, Croatia must ensure that national asylum legislation and policy is harmonised
according to the minimum standards laid down by the relevant asylum directives that form part of the
Common European Asylum System (CEAS).5

Rest of Europe:

The centre in Armenia indicated that MLRs are not acknowledged. This is of concern as Armenia is a
party to the European Court of Human Rights (ECHR). Further to the ECHR judgment in RC v Sweden,
all parties to the ECHR should acknowledge the importance of MLRs as relevant evidence in asylum
proceedings and the additional obligations to obtain medical evidence in asylum cases where allega-
tions of torture have been raised.®°

On a positive note, centres in Kosovo and Moldova both indicated that MLRs are acknowledged by law,
and the centre in Turkey indicated that MLRs are always acknowledged as relevant evidence in policy
and practice. In Kosovo, the member centre confirmed that MLRs, including psychological reports
produced by IRCT member centre KRCT, are used as evidence in practice during the asylum procedure.
With the recent amendments to the Law on Asylum, asylum-seekers who have experienced torture or
degrading punishment in their country of origin will receive additional protection.

North America

In the USA and Canada, MLRs are always acknowledged in practice or policy as relevant evidence
in the national asylum procedure. In the USA, the applicant’s lawyer (if represented in the asylum
proceedings) is usually the person who deems whether it is necessary to rely on an MLR as relevant
evidence. The relevance of the MLR as evidence also depends on the qualification of the expert; for
example, psychological evaluations must be conducted by a licensed mental health evaluator and are
submitted as an affidavit in the asylum proceedings.

In Canada, the MLR is considered an important piece of evidence to be submitted to the Immigra-
tion and Refugee Board (IRB). Guidelines produced by the IRB note that the early identification of
“vulnerable” persons is preferable “at the earliest opportunity”, and that, “Wherever it is reasonably
possible, independent credible evidence documenting the vulnerability must be filed with the IRB

Foundation “Best practice is when the Tribunal accurately understands the purpose of the
House, MLR and the way it can inform decision-making, and then applies the MLR’s
Australia conclusions to assist in the evaluation of the applicant’s credibility, capacity to

undertake the hearing and his/her ability to inform the Tribunal of experiences
relevant to the claim.”
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Registry”.6* However, the weight given to such evidence will depend on the credibility of underlying
facts in support of the allegations.¢?

Pacific region

Both the centres in Australia and New Zealand confirmed that MLRs are sometimes acknowledged as
relevant evidence in practice or policy.

In Australia, there are no explicit legislative guidelines acknowledging MLRs as evidence in the current
legislation,® nor any reference to the use of MLRs in the Department of Immigration and Citizenship’s
information on the initial assessment of claims. However, the Migration Review Tribunal and Refugee
Review Tribunal have published non-binding guidelines that state that expert evidence, in the form
of written reports provided by an applicant, may be submitted during a hearing. Expert evidence is
generally submitted in the form of written reports, and the guidelines refer specifically to medical or
psychological expertise. The guidelines also confirm that the Tribunal will have due regard to expert
opinion and the basis upon which an expert has reached an opinion, including the use of clinical diag-
nostic criteria, the number and frequency of consultations and relevant experience.%

QUESTION 7
When can an MLR be submitted in the national asylum procedure?

VI.TO/CIR, “In a recent case, a woman showing severe psychological sequelae of extreme

|ta|y trauma appealed the refusal of her asylum application and submitted an MLR as
evidence. The appeal court decided to grant subsidiary protection. In some cases
where a severe clinical condition is certified in the MLR, humanitarian protection
will be granted instead.”

Member centres were asked to specify at what stage of the asylum procedure an MLR could be submit-
ted: (a) at any point in the asylum procedure; (b) before the first decision has been taken; (c) during
the appeal stage; (d) after appeal, as new evidence to reopen the claim; or (e) other. More than one
answer was possible and the responses are shown below.

General observations

Centres in 72 percent of countries represented in the survey indicated that an MLR can be submit-
ted at any point in the asylum procedure. This gives a good indication that in the majority of coun-
tries participating in the survey an asylum-seeker should be able to submit medical evidence at any
stage during the asylum process, and that MLRs can play a significant role in the asylum procedure.
However, only 39 percent of represented countries indicated that an MLR is submitted before the
first decision is made on the asylum application. The low figure shows that there remains a need to
encourage states to acknowledge that the availability of medical evidence as early as possible in the
asylum procedure is a benefit to both the applicant and the state. Considering the medical evidence
early on in the asylum procedure avoids protracted decision-making and ensures that first decisions
take all evidence into account. Early medical evaluation will also help the victim to seek treatment and
rehabilitation. It is also important that the decision-maker receives training on how to consider an
MLR with all other evidence available.
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Europe
EU countries:

Almost all centres in EU countries that answered this question indicated that an MLR can be submitted
either at any point in the asylum procedure or at all stages, i.e. before a first decision, at appeal or
after appeal. Although this is a positive indication that an MLR is accepted at all stages of the asylum
procedure, itis important to ensure that an MLR is submitted as early on in the decision-making proce-
dure as possible, for the reasons previously explained. However, the organisation in Croatia indicated
that an MLR can only be submitted before the first decision is taken on the asylum application. There
is no legislation or policy on this issue. In practice, there have been cases when an MLR is submitted
at the appeal stage, but legal practitioners advise that an MLR is submitted as early on in the process
as possible, to increase the likelihood that it is considered as relevant evidence.

In some EU countries, such as Germany, an MLR may be sufficient evidence to warrant an appeal of
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a previous negative decision. However, the appeal can be processed in the accelerated procedure,
which can disadvantage the asylum applicant, particularly as no explicit attention is given to whether
applicants assigned to the accelerated procedure are VoTs or traumatised persons.¢ In most EU coun-
tries covered in this survey, there is the further possibility to submit a subsequent asylum application
after the initial claim has been rejected.® In these cases, an MLR may be submitted as a new element
as long as it meets the conditions to be accepted as a new fact or circumstance.®

Rest of Europe:

Centres in the majority of countries in the rest of Europe indicated that an MLR can be submitted at any
point in the process (Turkey, Kosovo, Moldova). The Armenian centre did not provide any information
for this question.

North America and the Pacific

In Canada and the USA, MLRs can generally be submitted at any point in the asylum procedure. The
Immigration and Refugee Board of Canada can suggest that an expert report be submitted, and this
includes a medical, psychiatric, psychological or other expert report regarding the vulnerable person.
However, the IRB will not order or pay for an expert report.®® In the USA, there are no explicit policy
rules determining that MLRs must be taken into account, but they can be used as corroborative evi-
dence. Health professionals can submit expert testimony, which provides additional credibility.
Both the centres in Australia and New Zealand indicated that an MLR can be submitted at any pointin
the asylum procedure.®

QUESTION 8
What type of organisation is accepted by the national asylum authorities
to produce an MLR?

Cordelia “The consideration of MLRs has improved in recent years. Most NGOs now rely
Foundation, on MLRs produced by our centre when representing victims of torture in asylum
Hungary proceedings.”

Member centres were asked to indicate what type of organisation is accepted by the national asylum
authorities to produce an MLR: (a) a government institution; (b) a public hospital or health centre; (c)
a non-governmental organisation (NGO); (d) a private general practitioner (GP), either as an individual
or as part of a private health centre; (e) another organisation.

General observations

All respondents to this question indicated that at least two types of organisation are accepted to pro-
duce MLRs. In 89 percent of the countries that responded to this question reported that the authori-
ties accept either an NGO or public hospital/health centre as being able to produce MLRs for asylum
applicants. In 61 percent of countries, centres indicated that both these categories are accepted. Of
note is that only 44 percent of the represented countries indicated that an MLR would be accepted if
produced by a government institution.
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EU countries:

Centres in the majority of the EU Member States participating in this research reported that three or
more types of organisations are accepted to produce MLRs for use in the national asylum procedure.
Centres in France, Germany and the Netherlands indicated that all four categories are accepted pro-
viders. SPIRASI in Ireland indicated that MLRs are produced by either NGOs or private doctors, which
could suggest that it is more likely that VoTs may risk missing out on accessing these services if they
are only provided through private avenues. The member centre in Bulgaria confirmed that it is the
only organisation that produces MLRs and referrals are usually either from lawyers or the victims
themselves.
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Rest of Europe:

There was some disparity in the rest of Europe. The centre in Moldova indicated that three types of
organisations are able to produce MLRs, whereas centres in Kosovo and Turkey reported only two
organisations. In Kosovo, medical reports are issued only by public health institutions, while IRCT
member centre KRCT only issues psychological reports. In Turkey, MLRs are produced by either the
public hospital/health centre or government institution. This means it is of paramount importance
that the Istanbul Protocol guidelines are followed to ensure that the MLR is of a high quality, and that
an impartial and independent doctor produces the report.

North America and the Pacific

There is some disparity between the types of organisations accepted to produce MLRs in the USA and
Canada. Centres in the USA indicated that all four categories of organisation are accepted, whereas in
Canada only the public hospital/health centre or a private doctor is accepted as being able to produce
an MLR.

In New Zealand, MLRs are accepted from either NGOs or a private doctor. As with Ireland, this indi-
cates that it is very much up to the VoT to seek this help of his or her own volition. The member centre
in Australia reported that there is no specific type of organisation that is accepted by the national
asylum authorities as having expertise to produce MLRs. It is up to the Tribunal to determine whether
the expertise is accepted and what weight should be given to an MLR in asylum proceedings. This is
reflected in the Tribunal’s Guidance, which states that, “Experts are persons who are appropriately
qualified to provide informed comment and opinions on a relevant matter, whether by formal qualifi-
cations or by practical experience in a particular area.” In addition, “The tribunal will have due regard
to expert opinion and the basis upon which an expert has reached an opinion, including the use of
clinical diagnostic criteria, the number and frequency of consultations and relevant experience.” Fi-
nally, the guidance makes clear that, “It is the tribunal’s task, as the decision-maker, to weigh each
piece of evidence and make appropriate findings of fact. The tribunal should not substitute its own lay
opinion for that of a reliable expert.”?°

In addition, the Tribunal’s Guidance on Vulnerable Persons makes is clear that a hearing should be
adjourned in order to enable, “the assistance of a medical or other expert report to be obtained”, if
a member of the Tribunal considers, at the hearing, that it is appropriate that a vulnerable person be
given the opportunity to obtain assistance to be medically assessed.” This is particularly relevant to
ensure that any asylum-seeker who claims to be a VoT, but who has not managed to access proper
assistance, is given an opportunity to do so before the Tribunal makes a decision on the asylum ap-
plication.

QUESTION 9
Who bears the costs of producing an MLR?

Swedish Red “Best practice occurs when the Migration Board acknowledges that a person has
Cross, Malmo been subjected to torture, and they ask for and pay for a MLR to be done in the
early stage of the asylum proceedings.”

Member centres were asked which categories of funding are used to pay for an MLR: (a) public funds,
e.g. legal aid, the courts, public health insurance; (b) the individual victim; (c) private funds, including
NGOs’ core funds; (d) other sources.

36 / Recognising victims of torture in national asylum procedures



General observations

The majority of respondents (72 percent) reported that funding for MLRs was available from at least
two different sources. Fifty percent of respondents indicated that the costs of MLRs are borne by pri-
vate funds (including NGOs’ core funds) and public funds (as well as additional categories in some
cases). However, a relatively high proportion (44 percent) indicated that the victim could be expected
to bear the cost themselves. This is a concern, bearing in mind that most asylum-seekers will have
insufficient personal funds to meet the costs of producing an MLR. Centres in 28 percent of the par-
ticipating countries answered that at least three types of funding could support the cost of an MLR.
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Europe

EU countries:

There is some disparity within the EU relating to how the cost of producing an MLR is borne. In Croatia,
Finland, Germany, Ireland, Netherlands and Sweden both public and private funds can be used to-
wards the cost of MLRs. In Germany, if the court or BAMF requests an MLR during asylum proceedings,
it will be paid for from public funds. In addition, the applicant’s lawyer may also request funds to pay
for an MLR (e.g. through legal aid), but the court will decide whether to grant this support to the ap-
plicant. Most MLRs are produced by the rehabilitation centres pro bono, unless it is covered by project
funding. In other words, rehabilitation centres often bear the costs of producing an MLR themselves.
In France, Bulgaria, Hungary and Italy, it is highly concerning that the national authorities do not offer
any direct support to VoTs in relation to bearing the cost of producing an MLR. In France, the cost is
borne by either private funds (i.e. the rehabilitation centre producing the report) or the individual VoT.
In Bulgaria, Hungary and Italy, only private funds are available. The member centres in Bulgaria (ACET)
and Hungary (Cordelia Foundation) both confirmed that the member centre covers the cost of produc-
ing an MLR from its core funds.”

Rest of Europe:

The centres outside of the EU that responded to this question said that the costs of producing an MLR
are borne by more than one funding source. The costs of producing an MLR can be funded by both
public and private sources in Kosovo and Moldova. In Kosovo, as medical reports are issued by public
health institutions, they are paid for through public funds. However, IRCT member centre KRCT issues
psychological reports, which are paid for by private funds, supported by the UNHCR. In Turkey, the
national authorities do not offer any support, and the costs are borne either by private funds or the
individual VoT.

North America and the Pacific

There are differences in the sources of funding for MLRs in the USA and Canada. The cost of producing
an MLR in the USA can be borne by public or private funds or the individual VoT. In Canada, there are
no private funds available, and costs are borne by either public funds or the individual VoT.

In Australia, the cost of producing an MLR is borne entirely by public funds. In New Zealand, both
public and private funds are used.

QUESTION 10
What is the estimated cost of producing an MLR?

General observations

The responses to this question indicate that the cost of an MLR will vary, depending on the length
of the report or the type of MLR requested. For example, the cost of producing an MLR may differ if it
is for private use (i.e. the MLR is requested by the asylum-seeker or his/her lawyer) or if it has been
requested by the immigration authorities or the court. The difference in estimated costs also reflects
the number of hours of work it takes to produce the MLR, the amount of information and complexity of
the report and whether or not interpreters fees have to be factored in. It should also be noted that the
cost of an MLR will not necessarily be charged to the VoT. The highest costs were quoted by centres in
New Zealand and Sweden. The lowest costs were quoted by centres in France and the USA. The aver-
age estimated cost of producing an MLR across all three regions is around 800 Euros.
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Note: Where several figures are quoted in the responses from a country, the average cost is shown.

Europe

Some of the European member centres provided an explanation of how the estimated costs of produc-
ing an MLR are accrued.”

Finland: the cost of a medical certificate provided by the centre is estimated at 450 EUR. This
includes four to five appointments with the doctor, two to three meetings with a psychiatric
nurse, two to three physiotherapy sessions and, if needed, three to five support sessions with
other professionals. A certificate provided by a private forensic expert can cost between 60
and 120 EUR.

Germany: bzfo indicated that the cost charged to the court, or (in rare cases) to BAMF when
they request an independent MLR, depends on the length of the examination, including the
costs of the interpreter and time to write up the results. A short MLR in response to specific
questions that are posed can cost as little as 250 EUR. However, on average, a full MLR, accord-
ing to Istanbul Protocol and German SBPM standards, costs about 2,000 EUR.7* In bzfo an MLR
carried out for a client in therapy (i.e. a private MLR) is not charged to the client; it is covered
by various sources of funding. Sometimes, if an MLR is submitted during the appeal stages of
the asylum procedure, the costs may be reimbursed by legal aid together with the costs of the
lawyer. This is dependant on the court’s decision. The other member centre, MFH-Bochum,
estimated the costs of producing an MLR to range from 250-2,000 EUR with an average cost
of 1,200 EUR.

Hungary: The Cordelia Foundation does not charge any external stakeholder for producing
MLRs as this is covered by the organisation’s core funds. However, the member centre has
estimated the cost of producing an MLR based on the salary of the medical expert and the
interpreter’s fees.

Ireland: The actual cost of producing an MLR is c. 800 EUR (as indicated on the chart). How-
ever, SPIRASI indicated in its response that it charges a fixed rate of 492 EUR for an MLR. The
member centre generally only agrees to prepare an MLR if it is requested by a legal profes-
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sional, and therefore the payment for the report is borne by the legal representative. Most
reports are requested by the Refugee Legal Service, which is a legal aid mechanism in Ireland
for asylum-seekers, and therefore, through a legal aid mechanism, the state is paying for the
report. However, approximately 20 percent of SPIRASI’s clients who are referred for MLRs opt
for private/non-state provided, legal representation. The cost of the report in this instance is
usually borne by the client, but through the solicitor.

e Moldova: RCTV Memoria indicated that the cost of producing an MLR, including the costs of all
the consultations, tests, diagnostic investigations and the time taken by the team members to
produce the final document is around 360 EUR. In more complex cases, the cost can be higher,
for example, when additional tests, which can cost up to 100 EUR, are required.

e Netherlands: iMMO indicated in its response that the medical advice relevant to producing an
MLR costs c. 150 EUR. MLRs produced by iMMO are done on a voluntary basis, so it is difficult
to calculate the average cost of producing them. However, with reference to the amount of time
taken on the preparation, examination and writing up of the MLR, the cost of producing an MLR
is between 600 and 1,000 EUR. RvA NL indicated in its response that MLRs it prepares cost an
estimated 300 EUR.

e Sweden: The Swedish Red Cross, Malmo quoted the highest average costs for producing an
MLR in Europe — 2,000 EUR.

e Turkey: SOHRAM-CASRA estimated that the cost of producing an MLR is between 500 to 2,000
EUR, depending on the length and complexity of the report.

Within Europe, there were no responses to this question from Armenia, Bulgaria, Italy and Kosovo.

North America and the Pacific

The centres in North America were unable to give detailed information in response to this question.
Canadian centre RIVO gave no response to this question. In the USA, Survivors of Torture, Interna-
tional reported that the cost of producing an MLR could be around 75 EUR. The centre in Virginia, NVFS,
said that the cost would vary depending on the type of organisation producing the MLR and whether
it received funding from grants and/or donors.

In Australia, the cost of producing MLRs is estimated to be between c. 400-500 EUR. The centre in-
dicated that whilst the Legal Aid Board pays this amount for an MLR, most MLRs are produced on a
pro-bono basis. In New Zealand, the estimated cost of producing an MLR is given as 3,000 EUR, which
is the highest amount quoted.

QUESTION 11
iMMO, “There are elements of good practice but also some poor quality in the work car-
Netherlands ried out by medical advisors.”

Is there training on the preparation of MLRs for health experts?

Member centres were asked whether there is training provided to health experts on how to prepare
MLRs, and if so, who provides the training and who pays for it.
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General observations

Centres in over half the participating countries (55 percent) reported that there is no training on the
preparation of MLRs for health experts. This is particularly concerning given that a bad quality MLR
could significantly disadvantage an asylum applicant’s claim. In order that MLRs serve their purpose,
it is essential that both legal and health experts receive training to both effectively investigate and
document acts of torture, and thereby act in the best interests of the VoT. If MLRs are not produced to
a sufficiently high standard, as detailed in the Istanbul Protocol, then there is a danger that they will
be considered unfavourably by the decision-making authority or court.

Is there training on the preparation of MLRs for health experts?

Yes, there is training: France, Germany, Sweden,

USA and New Zealand.

No, there is no training: Bulgaria, Croatia, Finland,

Ireland, Italy, Kosovo, Moldova, Netherlands

(except internal training for Medifirst and iMMO),

Turkey, Australia.

. Yes (5; 28%) No response: Armenia, Hungary, Canada.

B No (10 55%)

No response (3; 17%)

Europe

EU countries:

France, Germany and Sweden were the only EU Member States to report that training is provided on
the preparation of MLRs for health experts. In France, Parcours d’Exil provides training to health ex-
perts on the Istanbul Protocol and MLRs. In Germany, the Chamber of Doctors and Psychotherapists
has carried out training for health professionals since 2002, in cooperation with IRCT member centre
bzfo and other experts in the field. However, there is still a lack of trained health experts in Germany.”
The Swedish Red Cross, Malmé provides training on the Istanbul Protocol for relevant professionals.

One concern is that there are a number of EU Member States that did not report that training is pro-
vided to health experts: Bulgaria, Croatia, Finland, Ireland, Italy and Netherlands. The recently negoti-
ated changes to the Asylum Procedures Directive and the Reception Conditions Directive place more
obligations on Member States to ensure that personnel involved in asylum decision-making receive
adequate training in handling cases involving allegations of torture. This obligation should go hand
in hand with ensuring that health experts receive training on the medical documentation of alleged
torture victims.

Rest of Europe:

No member centres that participated in the questionnaire from non-EU European countries stated that
there is training provided to health experts on preparing MLRs. However, it should be noted that in
Turkey, IRCT's member centre Human Rights Foundation of Turkey (TIHV) carries out training on the Is-
tanbul Protocol for medical professionals and judges who work mainly with VoTs of Turkish nationality.
Recently, TIHV has also started to offer similar training programmes for health and legal professionals
who work with refugees and asylum-seekers.”
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North America and the Pacific

No information was available about whether training is provided in Canada. In the USA, all three cen-
tres reported that training is provided on preparing MLRs for health experts. Generally. NGOs and US
torture treatment programmes provide training, which is funded by grants.

In Australia, there is no training on the preparation of MLRs specifically supported by public funds.
However, organisations run some internal training. In New Zealand, RASNZ has trained health experts
on preparing MLRs, with the help of the IRCT. The training was funded by RASNZ, the IRCT, the EU and
UNHCR.

Survivors “Best practice should be to always include the physician’s CV when submitting an
of Torture, MLR. The physician should explain the connection between the physical findings
International, and claimed means of harm.”

USA
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Provision of medical and psychological
assistance to VoTs

This section considers who provides medical and psychological assistance to VoTs once they are iden-
tified in the asylum procedure and how this assistance is financed. In addition, centres were asked
whether there is a legal obligation to provide assistance to VoTs.

Key findings on the provision of medical and psychological assistance
to VoTs

e Seventy-eight percent of countries in the report have no provision in the national
legislation that places an obligation on the state to provide medical or psycho-
logical assistance to VoTs, once they are identified.

e NGOs are the most common type of institution that provides medical and/or psy-
chological assistance to VoTs (in 100 percent of the respondent countries). State
institutions provide assistance in 78 percent of the countries responding to the
questionnaire. NGOs fill the gap by providing assistance where the state does
not.

e Funding for medical and/or psychological assistance to VoTs comes mainly from
the United Nations Voluntary Fund for Victims of Torture, public grants, public
health insurance or charities. However, centres in 44 percent of responding
countries reported that no assistance comes from private funding (charities or
foundations).

QUESTION 12
Does the national legislation place an obligation on providing medical
and/or psychological assistance to VoTs, once identified?

General observations

The majority of respondents (78 percent) indicate that there is no national legislation that places an
obligation on providing medical or psychological assistance to VoTs once they have been identified.
All centres indicating that there is national legislation were located in Europe.
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Does the national legislation place an obligation on providing medical and/or
psychological assistance to VoTs, once identified?

Yes, there is national legislation: Hungary, Ireland,
Kosovo, Moldova.

No, there is no national legislation: Armenia,
Bulgaria, Croatia, Finland, France, Germany, Italy,
Netherlands, Sweden, Turkey, Canada, USA, Aus-
tralia, New Zealand.

B ves (4 22%)
B No (14; 78%)

Europe

EU countries:

Two EU countries (Hungary and Ireland) have national legislation that places an obligation on provid-
ing medical and/or psychological assistance to VoTs, once identified. The centre in Ireland indicated
in its response that the state ratified UNCAT in 2001, and therefore Article 14 of the UNCAT is invoked.
Ireland passed legislation to give effect to the UNCAT in 2000.77

In some EU countries, access to health care is covered by the basic health insurance available. For
example, in the Netherlands, although there is no legislation placing an obligation on providing such
assistance to VoTs, all asylum-seekers have health insurance and should be able to access health
care if required. Similarly, the member centre in Croatia noted that asylum-seekers can access basic
health insurance, which covers access to health services, in accordance with the general legislation
on health care. However, what is understood as “health care” varies depending on the country’s situ-
ation and legislation and may often be limited only to urgent health care and/or will not include, for
example, preventive health care or access to psychotherapy.

Rest of Europe:

Kosovo and Moldova were the only other countries to have national legislation that places an obliga-
tion on the state to provide medical and/or psychological assistance to VoTs. The member centre in
Armenia confirmed that there is no legislation placing an obligation on the state to provide medical
or psychological assistance to VoTs. However, asylum-seekers benefit from access to medical care
and services in accordance with the general conditions for access to health care applied to citizens of
Armenia, as long as they meet the requirements laid down in the legislation.

North America and the Pacific

There is no national legislation placing an obligation on the state to provide medical and/or psycho-
logical assistance to VoTs, once identified in the USA, Canada, Australia or New Zealand. It was high-
lighted that in Australia there is national public funding of services that provides assistance to VoTs
and a national policy that outlines how and when these services should assist.
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QUESTION 13
Who provides medical or psychological assistance to VoTs once they have
been identified?

Member centres were asked to indicate the main providers of medical and/or psychological assist-
ance to VoTs once they have been identified within the asylum procedure: (a) state institutions; (b)
NGOs; (c) pro-bono doctors; and (d) other non-state actors. Respondents could indicate as many of
these categories as relevant.

General observations

NGOs are the main providers of medical and psychological assistance to VoTs in all countries repre-
sented in this survey (100 percent). Centres reported in 78 percent of the represented countries that
assistance is also provided by state institutions. In the countries where no state provision is given,
NGOs fill the gap (Bulgaria, Hungary, Turkey and New Zealand). Only 22 percent indicate that other
non-state actors provide medical or psychological assistance to VoTs.
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Europe

EU countries:

Germany and France show the most varied base of providers for medical and/or psychological assist-
ance to VoTs. Centres in the remaining EU Member States, apart from Hungary and Bulgaria, indicated
that assistance is provided by either NGOs or state institutions. In Hungary and Bulgaria, the sole
providers of assistance to VoTs are NGOs.

In Finland, if a doctor assesses that a VoT needs medical or psychological assistance, the VoT will be re-
ferred to the appropriate health care services. In Ireland, the majority of SPIRASI’s clients are referred
by general practitioners (8o percent) and other medical professionals. About 20 percent are referred
by legal professionals. In the Netherlands, clients are referred through the public health system, and
in Sweden, they are referred by the immigration authorities, by legal professionals or by self-referral.”

Rest of Europe:

The centre in Armenia reported that all four types of institutions can provide medical or psychological
assistance to VoTs. In Kosovo and Moldova, either NGOs or state institutions can provide assistance.
The member centre in Moldova confirmed that clients are referred by their lawyer, other NGOs, jour-
nalists or they approach the centre of their own accord. In Turkey, NGOs are the sole provider of medi-
cal or psychological assistance to VoTs.

North America and the Pacific

Both Canada and the USA have a variety of providers of medical and/or psychological assistance to
VoTs. In Canada the centre indicated all four categories of providers are relevant. In the USA, the
member centres reported that NGOs and pro-bono doctors provide assistance to VoTs.

There is a marked difference in the providers in the Pacific region. The centres in Australia indicated
that all four categories of providers are relevant. However, in New Zealand only NGOs provide medical
and/or psychological assistance.

QUESTION 14
Who finances the medical / psychological assistance provided to VoTs?

Member centres were asked whether assistance was financed by domestic public funds (health insur-
ance; public grants (national/regional/local); or decentralised EU funding); private funds (the centre’s
core funds; charities or foundations; private individuals); or international donors (UN Voluntary Fund
for Victims of Torture; EU funds; USAID; other foreign governments; other international donors).

General observations

The main funding sources for medical and/or psychological assistance to VoTs comes from: the
UNVFVT (72 percent), public grants (67 percent), public health insurance (55 percent) or private funds
(55 percent). Half of the respondents indicated that funding comes from a combination of all three
categories (domestic public, private, international). Just under half (44 percent) indicated that there is
no private funding. The majority of respondents (83 percent) reported that they receive some funding
from international donors. The Netherlands was the only country that indicated that it only receives
funding from one source — health insurance.

The results are shown in the diagram below.
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Europe

EU countries:

There are great disparities between the EU Member States in the way assistance to VoTs is financed.
The Netherlands is the only EU Member State in which medical and/or psychological assistance to
VoTs is financed wholly by its public health insurance. In most other EU Member States in this report
(Germany, France, Ireland, Sweden), assistance is financed through a combination of domestic public
funds, private funds (often core funds) and international donors. In Croatia, Hungary and ltaly, there

Recognising victims of torture in national asylum procedures / 47



is no assistance provided by private funds. Finland relies on financing entirely from domestic public
funds (health insurance and public grants). Assistance in Bulgaria is financed entirely by international
donors (UNVFVT and EU donors).

It is worth noting that the centres in the Netherlands, which are funded wholly by the public health
insurance, are also the only centres in Europe that show signs of prosperity and development. In
other parts of Europe, almost all specialised centres have a lack of funding, and therefore struggle to
maintain their activity and meet the increasing demand of VoTs for treatment. In Germany, for exam-
ple, with the diminishing availability of EU funding from the European Instrument for Democracy and
Human Rights (EIDHR), most centres are forced to reduce staff numbers and some centres even face
closure.

Rest of Europe:

In the rest of Europe, there are also disparities. In Armenia and Moldova, assistance falls within all
three categories (domestic public funds, private funds, international donors). In Kosovo, assistance
is financed through either domestic public funds or international donors. In Turkey, there are no do-
mestic public funds to finance assistance, and the centre relies on private funding and international
donors (UNVFVT, EU and other international donors).

North America and the Pacific

Centres in both Canada and the USA reported that there are five main sources of financing for medi-
cal and/or psychological assistance to VoTs. In both countries, the centres receive at least one source
of funding from each category (domestic public funds, private funding and international donors). In
the USA, public health insurance is not indicated as a source of financing, but assistance is financed
through public grants. Both countries rely heavily on private funding (both charities/foundations and
individuals) and financing from international donors, particularly the UNVFVT.

Australia and New Zealand have quite a different overview of financial resources for medical and/or
psychological assistance to VoTs, both in comparison to one another, and as compared to the other
regions. In Australia, assistance to VoTs is completely financed by domestic public funds, i.e. public
health insurance and public grants. In New Zealand, all three categories of funding are relevant as as-
sistance is financed by public grants, charities and the UNVFVT.
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Specific aspects of the national asylum
procedure affecting VoTs

This final section considers specific aspects of national asylum procedures that are relevant to the
treatment of VoTs. Firstly, whether there is a risk that VoTs could be placed in an accelerated proce-
dure, and secondly, whether VoTs are likely to be detained.

Key findings on accelerated procedures and detention

e Accelerated procedures for some asylum applicants are increasingly common
in many asylum-receiving countries, particularly those in Europe (50 percent of
respondents’ countries have an accelerated procedure). This is a situation of
concern as there is an additional risk that vulnerable applicants placed within an
accelerated procedure will be returned to their country of origin without proper
consideration of all the evidence in their claim.

e Detention of asylum-seekers is becoming increasingly common in all asylum-
receiving countries, and it is therefore of particular concern that 65 percent of
participants indicated that no measures are taken to avoid the detention of VoTs.

QUESTION 15
Is there an accelerated procedure for assessing asylum applications?

If there is an accelerated procedure, participants were asked to clarify whether VoTs can be processed
within that procedure.

General observations

Fifty percent of the countries in which centres responded have an accelerated procedure for process-
ing some asylum applications. Of the nine countries that do have an accelerated procedure, only one
does not process VoTs within the accelerated procedure. If VoTs are placed in an accelerated proce-
dure, they risk being unable to access the assistance necessary to present their case fully, including
access to an MLR, because of the shortened time-frames. As a result, a VoT placed in the accelerated

bzfo, Germany  “An applicant’s asylum claim was rejected after an interview at the airport in
Dusseldorf under the accelerated procedure. Afterwards, the applicant became
suicidal. A medical / psychological examination was undertaken, and the asylum-
seeker reported he had been tortured for years in his home country. However, he
had not been able to disclose that fact in his asylum interview because he had
been too nervous and too afraid. The examination by the doctor showed scars
caused by torture as well as evidence of serious posttraumatic stress disorder.
After the examination, the applicant was found to be credible and was granted
asylum.”
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procedure is at risk of being sent back to their country of origin without adequate consideration of the
evidence pertaining to the allegation of torture. It is arguable that in countries that have an acceler-
ated asylum procedure for certain categories of applicants (for example, those from a designated list
of countries perceived to be ‘safe’) there should be a more robust system in place for the early iden-
tification of VoTs to ensure that, as vulnerable persons, they are not processed within the shortened
time-frames.

Is there an accelerated procedure for assessing asylum applications?

Accelerated procedure in which VoTs can be
processed: Bulgaria, Croatia, Finland, France,
Germany, Ireland, Italy, Sweden, Canada.

No accelerated procedure: Armenia, Hungary,
Kosovo, Moldova, Turkey, USA, Australia, New
Zealand.

Not sure: Netherlands.

B Yes - VoTs can be processed (9; 50%)
B No 8 44%)

Not sure (1; 6%)

Europe

EU countries:

The majority of the participants that report an accelerated asylum procedure are in EU Member States
(Bulgaria, Croatia, Finland, France, Germany, Ireland, Italy and Sweden). Hungary was the only EU
Member State in which a centre reported that it has no accelerated procedure. The large number of EU
Member States with accelerated procedures is concerning as it indicates that VoTs are at risk of having
their asylum applications looked at quickly, without the necessary detail and care to ensure that all
evidence is presented clearly and fully at the earliest possible stage of the procedure. For example,
in France, the accelerated procedure is processed by L’Office francais de protection des réfugiés et
apatrides (OFPRA) with a decision taken within 15 days. Claims submitted by asylum-seekers from
“safe” countries are examined under an accelerated procedure, and the asylum applicant could be
forcibly returned before his/her appeal has been examined. The asylum applicant is not entitled to
any residence permit, financial or social assistance, and the appeal has no suspensive effect.”
Germany has a so-called “airport procedure”, whereby VoTs can have their asylum application proc-
essed in a very short time-frame, and there is risk that, in most cases, the fact that the person is a
torture victim will not have been recognised at this stage.®° In addition, an appeal of a negative deci-
sion for an asylum application handled in the accelerated procedure does not have a suspensive effect
in Germany, meaning there is a high risk that the person will be deported back to their home country
before the court has made a decision on the appeal.®

In Croatia, an accelerated procedure can be applied if the Ministry of Interior can make a positive deci-
sion on the basis of available evidence, or if the claim is clearly unfounded. There is no obligation not
to apply accelerated procedure to VoTs; it can be applied if it is assessed that the asylum-seeker meets
one of the two requirements outlined in the legislation.

The centres in the Netherlands gave different responses to this question, so the Netherlands is record-
ed as “not sure”.®2 However, background research on the Netherlands indicates that in June 2010, the
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Dutch government proposed amendments to the Aliens Act, which included the processing of asylum
claims in some instances within eight days, including in complex cases. In 2009, the UN Human Rights
Committee expressed its concern that existing “accelerated procedures”, allowing determination of
asylum applications within 48 working hours, and the proposed eight-day procedure, might not allow
asylum-seekers to substantiate their claims adequately, putting them at risk of forcible return.® In its
most recent Annual Report on the Netherlands, Amnesty International also voiced its concern that the
eight-day asylum procedure impedes asylum-seekers from substantiating their claims and will result
in the rejection of well-founded claims. In addition, it believes that most asylum claims are processed
using the new eight-day asylum procedure, and that of these, over 50 percent receive a determination
of the claim within the eight days.®

Rest of Europe:

All other European countries reported that there is no accelerated procedure for assessing asylum
claims (Armenia, Kosovo, Moldova and Turkey).

North America and the Pacific

In Canada, there is an accelerated procedure for assessing asylum applications, and VoTs can be proc-
essed within it.® In the USA, there is no accelerated procedure for assessing asylum applications, and
the IRCT member centres reported that the US Immigration Authorities have a huge backlog in cases.8¢
Neither Australia nor New Zealand has an accelerated procedure for assessing asylum applications.
However, in Australia, the asylum procedure is accelerated for persons in detention, regardless of the
specific circumstances of their case (i.e. not necessarily on the basis that they are a VoT), but there are
no clear time-frames.

QUESTION 16
Are measures taken to avoid the detention of VoTs?

The detention of asylum-seekers is a worrying trend in many asylum-receiving countries. It is even
more concerning where those detained may have previously suffered torture and ill-treatment in their
home country. Detention is likely to exacerbate any physical or mental health problems suffered as a
result of past torture, particularly if asylum-seekers are detained for long periods of time. The issue of
detention is considered in more detail in Part 3 of the report.

General observations

Centres in the majority of the countries participating in the survey reported that there are no measures
taken to avoid the detention of VoTs (61 percent). This is particularly concerning for two reasons. First,
once in detention, there is substantial research showing that both the physical and mental health of
any individual is highly likely to deteriorate.®” This deterioration is likely to be even more severe for
someone, such as a VoT, who has pre-existing health conditions. Secondly, detention is likely to re-
traumatise an individual, particularly if their previous experience of torture or ill-treatment took place
in a detention environment in their home country. In addition, once in detention, if there is no effective
system in place to monitor the health of individuals, then health problems that require treatment may
go undetected for some time as there is likely to be less support (both medical and legal) made readily
available to detainees.

Europe

EU countries:
The majority of the EU Member States represented have no measures in place to avoid the detention of
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Are measures taken to avoid the detention of VoTs?

Yes: Croatia, France, Italy, New Zealand.

No: Armenia, Bulgaria, Finland, Hungary, Ireland,
Kosovo, Netherlands, Sweden, Turkey, Canada,
Australia.

Not sure: Germany, Moldova, USA.

B Yes (4 22%)
. No (11; 61%)
Not sure (3; 17%)

VoTs. Only centres in Croatia, France and Italy indicated that there are such measures in place.

In Croatia, measures are taken to avoid the detention of VoTs. The Ministry of Interior will move an
asylum-seeker from detention to alternative accommodation if it is indicated by a medical expert or
psychologist that the person is possibly a VoT. In Italy, NGOs can help to identify and provide assist-
ance to vulnerable persons in detention centres. They are able to make direct requests to the immigra-
tion authorities for the person’s release. However, there are no measures taken by the immigration
authorities themselves to identify VoTs, who may have been placed in immigration detention.

In Hungary, Cordelia Foundation reported that there are no official measures in place to avoid
detaining VoTs. In practice, there has been no detention of asylum-seekers since the begin-
ning of 2013; however, this is likely to change with new proposed legislation. In the Neth-
erlands, the government recorded 3,220 irregular migrants and asylum-seekers taken into
detention between January and June 2012. Many of those apprehended are held in deten-
tion centres more akin to remand facilities, and alternatives to detention are rarely used.®®
In cases where a VoT is in detention, organisations such as Amnesty International may address the
authorities alerting them to the person’s particular situation. However, there is no guarantee that the
person will be released from detention.

The member centres in Germany provided different responses to the question. The IRCT member
centre bzfo reported that NGOs and lawyers representing the asylum applicant take measures to avoid
the detention of VoTs. However, the other German member centre, MFH Bochum, indicated that no
measures are taken, perhaps referring only to measures taken by the immigration authorities them-
selves. According to Amnesty International, asylum-seekers entering Germany via an airport, who
went through an accelerated asylum procedure, were routinely detained in the airport transit area.®

Rest of Europe:

Armenia, Kosovo and Turkey reported that no measures are taken to avoid detention of VoTs. In Ar-
menia, border guards may detain asylum-seekers entering Armenia for up to 72 hours.®° The centre
in Moldova stated that it had no information for this question. All individuals that enter Kosovan
borders and claim asylum are immediately sheltered in an Asylum-Seekers Reception Centre. The
IRCT member centre KRCT visits each of these asylum-seekers and provides information about their
psychological situation upon their consent. None of those asylum-seekers found to be VoTs are placed
in a detention centre.

North America and the Pacific
There are differing responses in North America and in the Pacific. In Canada, no measures are taken
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to ensure that VoTs are not detained. In Canada, immigration officials of the Canada Border Services
Agency (CBSA) makes the decision to detain if there are reasonable grounds to believe the person falls
within a pre-defined category, such as a risk of absconding or a risk to the public. After someone is
detained, the CBSA must bring the person before the Immigration Division of the Immigration Refugee
Board within 48 hours (or as soon as possible afterwards) for a review of the reasons for detention.”
This would be a point at which the individual could raise that they are a VoT.

In the USA, initial detention is mandatory for certain asylum-seekers apprehended upon entering the
USA.2 These asylum applicants can be released from immigration detention and paroled on a case-
by-case basis for “urgent humanitarian reasons” or “significant public benefit”, provided they do not
pose a security risk or absconding risk. This includes asylum applicants who have serious medical
conditions where detention would not be appropriate.> However, the policy does not indicate clearly
whether any measures are in place to ensure that those with serious medical conditions are identified
once they are in immigration detention. This concern was raised by the IRCT member centre in North-
ern Virginia, NVFS. It reported in its response that the Department of Homeland Security is supposed
to screen detainees for torture, but, in practice, still detains many VoTs.

In the Pacific, Australia and New Zealand have contrasting policies in relation to detaining asylum-
seekers. In Australia, under the Migration Act 1958 asylum-seekers who arrive on the Australian
mainland without a valid visa must be held in immigration detention until they are granted a visa or
removed from Australia. In addition, asylum-seekers arriving in excised offshore places, for example,
those arriving by boat, are also subject to mandatory detention. Immigration detention in Australia
is indefinite — there is no limit in law or policy to the length of time for which a person may be de-
tained, and many asylum-seekers are detained for long periods. As of 31 August 2013, there were
8,732 people in immigration detention facilities and alternative places of detention. According to gov-
ernment sources, the average period of time for people held in immigration detention (not including
alternative places of detention) is around 9o days.%

In New Zealand measures are taken to avoid the detention of VoTs. However, current proposals are
being discussed in Parliament to introduce mandatory detention for groups of asylum-seekers arriv-
ing by sea, similar to the policy followed in Australia. The Commission for Human Rights is concerned
that the bill and associated policy changes unduly penalise asylum-seekers for irregular entry to New
Zealand in clear breach of Article 31 of the Refugee Convention. In addition, they are concerned that
the proposed provisions will result in arbitrary detention in breach of both New Zealand’s obligations
under the ICCPR and Section 22 of the New Zealand Bill of Rights Act. The Commission has also voiced
its concerns about the proposed blanket suspension of applications from nationals of specific coun-
tries, without considering whether they should be provided international protection. This proposal
is discriminatory and violates the right to seek asylum as guaranteed by international law.>> The pro-
posal to move towards a similar detention policy as followed by Australia is concerning, as it fails to
take into account the harmful health and social implications of long-term detention.»
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RECOMMENDATIONS
AND WAYS TO
OVERCOME
SHORTFALLS IN
PROTECTION

The findings in Part 2 to this report highlight key areas of change that are imperative in order to guar-
antee the early identification of VoTs within asylum procedures. In addition, there is a need to ensure
that MLRs are more widely used and accepted as an important evidential tool in the asylum process.
This chapter of the report outlines the IRCT’s recommendations for change, based on the key findings
from the empirical research, and taking into account the participating centres’ own recommendations
for change in the specific national context (see Annex 1). In addition, the findings and recommenda-
tions underline the obvious shortfalls in the current status with regard to the early identification and
treatment of VoTs within national asylum procedures. Therefore, this chapter also considers in more
detail some of the critical gaps in the protection offered to VoTs and highlights positive examples
where progress is being made to strengthen the safeguards afforded to VoTs in national asylum pro-
cedures.



Early identification of victims of torture

The IRCT’s recommendations to ensure the early identification of
VoTs within national asylum procedures are the following:

e Define clearly the obligation for the early identification of VoTs in national
asylum legislation;

e Provide mechanisms for the identification of VoTs as soon as the asylum ap-
plication is received;

e Provide training to immigration officials in particular, but in general to any
stakeholder involved in the asylum process, to be able to identify VoTs and
recognise the symptoms and signs exhibited by victims of past torture or
trauma so that a VoT can be referred to an independent health expert for an
MLR, where required.

Is anything being done to improve the early identification and treatment of VoTs within
national asylum procedures?

As discussed in the introduction to this report, the early identification of VoTs or other traumatic
events within national asylum procedures is critical to enable the individual to access the appropriate
support, which will allow them to present their asylum application as fully as possible from the initial
stage. However, the findings in Part 2 of the report demonstrate that there is a general lack of national
legislation to clearly define a state’s obligations to identify VoTs early on in the asylum procedure, and
enable access to the assistance required to be able to present medical evidence of a standard that
meets international guidelines and which supports the alleged traumatic events.

In addition, the Committee against Torture’s General Comment No.3 on Article 14 emphasises that
state parties to UNCAT have obligations to provide asylum-seekers and refugees as full a rehabilita-
tion as possible when they enter the territory of a state, even if the harm suffered is not attributable
to that state. States have clear obligations to provide asylum-seekers and refugees with access to
holistic rehabilitation, which includes not only medical and psychological care, but also legal and
social services. State parties to the UNCAT should, according to the Committee, “adopt a long-term,
integrated approach and ensure that specialist services for victims of torture or ill-treatment are avail-
able, appropriate and readily accessible. These should include a procedure for the assessment and
evaluation of individuals’ therapeutic and other needs, based on, inter alia, the Istanbul Protocol”.?”

Do the changes in the EU Reception Conditions Directive (RCD) go far enough in ensuring
VoTs are identified early on in asylum procedures?

Changes inthe Inthe EU, as part of the second phase of the Common European Asylum System
EU: the recast (CEAS), the EU Council, the European Commission and European Parliament ne-
EU Reception gotiated amendments to improve standards in the Reception Conditions Directive
Conditions (RCD).?¢ The renegotiated RCD was formally adopted in June 2013, after which EU
Directive (RCD)  Member States have two years to transpose the new provisions into national law.?
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The new provisions include:

e Alistof vulnerable persons, who may have special reception needs, to in-
clude “persons who have been subjected to torture, rape, or other forms
of psychological, physical or sexual violence, such as victims of female
genital mutilation” (Article 21).

e An obligation is placed on Member States to assess whether a vulner-
able person has special reception needs**°. The assessment mechanism
needs to be initiated within “a reasonable period of time” after the ap-
plication for international protection has been made (Article 22).

e An obligation is placed on officials working with victims of torture, rape
or other serious acts of violence to have had, and continue to receive,
“appropriate training concerning their needs” and to be bound by the
confidentiality rules in their national legislation (Article 25(2)).

e An obligation to provide necessary health care, including at least “emer-
gency care and essential treatment of illnesses and of serious mental
disorders”. Member States are obliged to “provide necessary medical or
other assistance to applicants who have special reception needs, includ-
ing appropriate mental health care” (Article 19). In the specific case of
victims of torture and violence, “Member States shall ensure that persons
who have been subjected to torture [...] receive the necessary treatment
for the damage caused by such acts, in particular access to appropriate
medical and psychological treatment or care” (Article 25(1)).

The amended RCD is clearly an improvement on the 2003 version of the directive as its provisions now
explicitly consider the situation of vulnerable asylum-seekers with special needs, including VoTs. The
IRCT welcomes the obligation that the recast RCD places on EU Member States to identify VoTs within
the asylum procedure and then to assess whether they have special reception needs, including the
need to access “appropriate medical and psychological treatment or care”.*** Training is also identi-
fied as a requirement for staff working with VoTs, another positive addition. It should be noted too,
that the recast RCD places an obligation on Member States to finance training.

However, the IRCT considers that the improvements to the renegotiated RCD are weak and some pro-
visions remain ambiguous, leaving much room for interpretation by Member States, which could po-
tentially endanger the rights of VoTs. For example, too much discretion is allowed to Member States
to decide “the reasonable period of time” within which the assessment of vulnerable persons should
be carried out. This fails to recognise that it is essential that vulnerable persons’ special needs are
identified as early as possible in the asylum procedure, not only to ensure that any physical or mental
health problems do not deteriorate, but also to ensure that the authorities are made aware of any
issues that may affect the applicant’s ability to present their case consistently and coherently. In ad-
dition, Member States are left with a large discretion to interpret the provision on access to health
care, in particular what is “appropriate medical and psychological treatment or care”. This discretion
is potentially harmful to VoTs as symptoms, such as PTSD or depression, which can have a negative
impact on a person’s memory and ability to recount events, may be left untreated. It is also disap-
pointing that the reference to “appropriate medical and psychological treatment” fails to clearly refer
to rehabilitation services. This fails to consider that EU Member States’ obligations under the UNCAT
are to provide for as full rehabilitation as possible, by ensuring that specialist services are available,
appropriate and readily accessible and that rehabilitation services should be provided to VoTs “as
soon as possible following an assessment by qualified independent medical professionals”°3,

How can mechanisms be provided to support the early identification of victims of torture?

As the findings in Part 2 highlight, centres in the majority of countries participating in this report
(72 percent) do not have a procedure in place to identify VoTs within the national asylum procedure.
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In some regions, alternatives to state-led initiatives are in place. For example, in the EU, experts in
asylum and rehabilitation of torture victims have developed a mechanism to identify VoTs because
the EU law provisions have not been properly transposed in most Member States, and therefore it has
become increasingly necessary to address the gaps in the protection afforded to VoTs. The PROTECT
project is an example of an initiative started by experts providing rehabilitation services to VoTs to de-
velop a basic screening tool to overcome the problems currently faced in many countries where medi-
cal screening of asylum applicants is not common practice. There has been growing interest shown by
EU institutions, and by the EU Member States, to apply the PROTECT screening tool. For example, in
Bulgaria, the State Agency for Refugees (SAR) adopted the PROTECT questionnaire as an official tool
in October 2012. The adoption of the tool has seen some improvement in the early identification of
VoTs in Bulgaria, but it should be noted that it needs to be fully implemented as part of the national
asylum legislation to avoid the risk that the state authorities may stop using it at any time. However,
asis seen by the increased use of the PROTECT tool, it is proven to be both beneficial and cost-efficient
for national governments, as well as the rehabilitation centres. A further expansion of the PROTECT
project is expected, as well as the possible inclusion of the tool in the European Asylum Curriculum,
the training component of the European Asylum Support Office (EASO).

Addressing PROTECT was started by the IRCT member centre Parcours d’exil, in France, along
gapsin with five other EU-based NGOs providing asylum and rehabilitation services. Key
the early objectives were to increase, by proposing practical tools, the number of VoTs
identification identified early in the asylum process and to raise awareness of the need for proc-
of VoTs in esses to be put in place for the recognition of torture victims in order to facilitate
the EU: The their access to immediate health care and treatment. The initiative recognised the
PROTECT need to harmonise assessment across EU Member States and to ensure compli-
toolo4 ance with the Reception Conditions Directive (RCD) and the Asylum Procedures
Directive (APD), recognising that at present the procedures vary widely between
Member States.

The tool promotes an easy process to be adapted by governments for use before
or during the interview phase of the asylum procedure. A screening checklist has
been devised that immigration authorities, civil servants, border guards or other
stakeholders accessing asylum-seekers can use in the early stages. The checklist
assists the identification of vulnerable persons who have suffered severe trau-
matic experiences or who are suffering from other severe psychological distress
in order to provide them with: (i) adapted material reception conditions, (ii) ap-
propriate physical and mental health care, and (jii) adequate support through
their asylum application. The questions are designed to check for the signs and
symptoms of the most common health problems, such as PTSD and depression,
in order to identify psychologically vulnerable asylum-seekers who may have
suffered traumatic experiences. The questionnaire, designed to be used by non-
medical personnel, is a tool for identifying vulnerable asylum-seekers quickly and
in a cost-effective way. As a second step of early identification, that person should
have access to a full psychiatric or psychological diagnosis, according to the Is-
tanbul Protocol standards.

The second phase of the project (PROTECT-ABLE) started in September 2012. The
project has been extended to 11 NGOs from nine countries.*® The partners of the
project benefit from the support of experts from IRCT, the Odysseus Network and
PHAROS (Netherlands). The first goal of the PROTECT-ABLE project is to train 500
persons (volunteers, social workers, etc.) in nine European countries to use the
PROTECT questionnaire and screening process. The selected groups are public
and/or private partners and the trainings are provided free of charge by the part-
ners. The project will begin by screening around 2,500 asylum-seekers using the
PROTECT questionnaire and hopes to reach a target of 10,000 asylum-seekers per
year.
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Use and acceptance of MLRs in the
national asylum procedure

The IRCT’s recommendations to ensure that the use and acceptance
of MLRs is promoted in national asylum procedures are the following:

e Advocate for national legislation to place an obligation on the state to system-
atically request that MLRs to be submitted in asylum procedures where allega-
tions of torture are raised;

e Ensure that asylum-seekers have access to independent medical and psycho-
logical staff, competent in producing MLRs according to the Istanbul Protocol
principles.

e Ensure that health professionals who are tasked with providing MLRs receive
training on the Istanbul Protocol;

e Ensure that MLRs are taken appropriately into account in order to improve the
quality of decision-making in relation to VoTs’ asylum claims;

e Ensure a more consistent approach to the use and application of MLRs across
services and across countries;

e Introduce official evaluation and monitoring of use of MLRs;

e  Provide training to immigration authority staff and judges on signs and symp-
toms of torture and trauma and on the interpretation of MLRs.

As discussed in the introduction to this report, the use and acceptance of MLRs within the asylum
procedure can be critical to a VoT’s asylum case. The IRCT believes that using MLRs that meet the
international standards laid out in the Istanbul Protocol assists both the asylum-seeker and the state
by providing an accepted standard that medical evidence should satisfy, ensuring the evidence is con-
sidered as part of the initial decision-making on the application and avoiding protracted and costly
appeals due to the late submission of medical evidence during the asylum procedure.

The findings show that, although MLRs can be submitted at any stage of the asylum procedure in the
majority of the participating countries (72 percent), there are still substantial barriers to accessing
MLRs. For example, centre in 44 percent of the countries indicated that the VoT may have to bear the
costs of an MLR themselves in some circumstances. In addition, there are often difficulties finding
trained health professionals who can prepare MLRs to the required standards recognised in the Is-
tanbul Protocol.

The importance of MLRs in asylum proceedings is becoming increasingly recognised at all stages of
the asylum procedure, as the example below demonstrates.

The European Court of Human Rights endorses the importance of MLRs in asylum proceed-
ings
The findings of the ECtHR in RC v Sweden clearly advocate that a state party to the ECHR should be
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obliged in asylum cases involving allegations of torture to provide for its own MLR if it disputes the
medical evidence relied on by the applicant.

RC v Sweden In RC v Sweden®¢ the European Court of Human Rights judged that the state has
—the ECtHR a duty to ascertain all relevant facts, particularly in circumstances where there
recognises is a strong indication that an applicant’s injuries may have been caused by tor-
that a state ture.”*7 An asylum applicant alleging that he had suffered torture in Iran submit-
has a duty ted a medical certificate, confirming that injuries on his body were likely to have
to ascertain originated from torture. The Swedish authorities refused to accept the medical

relevant facts, report as proof of torture, and the asylum application was rejected. At the request
particu[ar[y in of the ECtHR, the applicant submitted a further forensic medical report; its find-

asylum cases ings strongly indicated that the applicant had been tortured.

involving The Court considered that if the state had any doubts about the applicant’s medi-
allegations of cal evidence, it should have arranged for an expert report on its own initiative.
torture The Court considered that, “while the burden of proof, in principle, rests on the

applicant, the Court disagrees with the Government’s view that it was incumbent
upon him to produce such expert opinion. In cases such as the present one, the
state has a duty to ascertain all relevant facts, particularly in circumstances where
there is a strong indication that an applicant’s injuries may have been caused by
torture.”8

The recognition of MLRs within the second phase of the EU Common European Asylum
System (CEAS)

The decision in RC v Sweden was positive in endorsing the significance of MLRs in asylum proceed-
ings. However, the IRCT considers that further safeguards are needed to ensure that VoTs can access
MLRs early on in the asylum proceedings. National legislation should place an obligation on the state
to systematically request MLRs to be submitted in asylum procedures where allegations of torture are
raised. However, as the findings in Part 2 demonstrate, only three countries represented in this report
currently acknowledged MLRs in the national legislation.

The changes to the Asylum Procedures Directive recognise to some extent the importance of medical
examinations in asylum proceedings, and that personnel involved in decision-making must be trained
to recognise symptoms that VoTs may display. However, the renegotiated APD only recognises that
national measures dealing with identification and documentation of symptoms and signs of torture
may be based on the Istanbul Protocol guidelines. It is regrettable that the changes do not recognise
that states must have an obligation to include the Istanbul Protocol in all training involving the treat-
ment of VoTs in asylum procedures.

How will the Within the EU, the Asylum Procedures Directive (APD)*® lays down minimum
changes to standards on procedures that Member States should implement for granting and
the EU AsyIUm withdrawing refugee status. As part of the second phase of the CEAS, changes
Procedures to the APD have been agreed between the European Parliament and the Council,
Directive based on the European Commission’s proposal. The revision of the APD**° — now
(APD) affect formally approved — promotes the strengthening of procedural safeguards for
the use and VoTs, for example:

acceptance ] It recognises that some asylum applicants may be in need of “special pro-
of MLRs in cedural guarantees”, if their ability to benefit from the rights or comply with
EU Member the obligations in the APD is “limited” due to “individual circumstances”.
States? The categories of vulnerable persons to which this article refers to are listed

in Article 21 and includes VoTs (Recital 30, Article 2(d)). eoe
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® |t makes reference to the Istanbul Protocol as a set of guidelines on which
national measures dealing with identification and documentation of symp-
toms and signs of torture, or other serious acts of physical or mental vio-
lence, etc., may be based (Recital 31).

®  |tobligesa Member State, when it “deems it relevant”, to arrange for a medi-
cal examination of an asylum applicant “concerning signs that might result
from past persecution or serious harm”. In such cases, the Member State is
required to pay for the medical examination (Article 18(1)).

® It places an obligation on Member tates to ensure that officials interviewing
applicants receive training to raise awareness of symptoms of torture and
of medical problems that could adversely affect the applicant’s ability to be
interviewed (Article 4(3)).

®  Member states are obliged to ensure that personnel examining asylum ap-
plications are able to seek advice from medical experts, whenever necessary
(Article 10(3)(d)).

In the IRCT’s opinion, the renegotiated APD remains unclear in terms of the procedural safeguards it
proposes in relation to VoTs. In particular, it is regrettable that the state authorities are given a wide
discretion to decide when it is “deemed relevant” to arrange for a medical examination of an asylum
applicant. Although the obligation for the state to fund such examinations is welcomed, the provision
does not impose a strict obligation on Member States to provide for an examination, and nor does it
make it clear that the applicant should be free to choose an independent and impartial medical exam-
iner. This provision therefore falls far short of the guidelines in the Istanbul Protocol on the medical
examination of VoTs. The provision further limits the scope of the MLR, insofar that it is intended to
support the applicant’s claim in relation to past persecution or serious harm. In addition, although
Member States are required to share the burden by placing a duty on authorities to request a medi-
cal examination, in cases where the state does not request a medical examination, applicants must
arrange to cover the costs themselves. This places an unreasonably heavy burden on the applicant.
Overall, there is a lack of clarity in the new provisions, and it is questionable whether the renegotiated
APD will lead to significant improvements in the treatment of VoTs at all. Member States will have until
2015 to make relevant changes to national legislation.

The importance of good quality decision-making in asylum proceedings involving victims
of torture

The IRCT’s recommendations include the need to improve the quality of the decision-making in rela-
tion to MLRs, particularly as good quality decision-making at the early stages of the asylum process
avoids the need for protracted appeals and benefits both the applicant and the state authorities.
United Kingdom is not a country addressed in Part 2 of this report, however, it provides an example
of promising practice where the immigration authorities have engaged with recommendations made
by IRCT member centre Freedom from Torture, with a view to improving the quality of initial decision-
making in cases involving torture in which medical evidence is relied upon.
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United The UK has had a policy in place (since 2006) to address the handling of claims
Kingdom where torture is raised. Research conducted by Freedom from Torture, Body of
— Engaging Evidence: Treatment of Medico-Legal Reports for Survivors of Torture in the UK
with Asylum Tribunal in May 2011** examining the treatment of medical evidence by
government Immigration Judges in appeals against refusal of asylum and assessing their
authorities compliance with good practice standards, identified the need for the Home Office
to improve to improve the standard of initial decision-making, reflected in the high appeal
decision- overturn rate documented in the report. The Home Office accepted the recom-
making mendations made by the report and has subsequently developed and piloted new
in cases guidance®? with input from Freedom from Torture and the Helen Bamber Founda-
involving tion, a UK-based human rights organisation working with survivors of torture and
victims of other human rights violations.

torture The pilot scheme highlighted a number of best practice guidelines for immigra-

tion authorities when considering claims that involve allegations of torture, for

example:

®  Engagement with civil society organisations with expertise in the medical
documentation of torture in the development of policy guidance;

®  Recognition that referral of an applicant to an organisation for an MLR to be
produced can take time and placing a hold on consideration of the asylum
application until the MLR is submitted, whilst granting asylum in those cases
where there is sufficient evidence to make a positive decision, irrespective
of whether an MLR is submitted.

®  Recognition of specialist expertise irrespective of clinical background (for
example whether the writer qualified as a GP, consultant or other health care
professional) where the report has been compiled using the standards and
terms employed by the Istanbul Protocol, the Manual on the Effective Inves-
tigation and Documentation of Torture and Other Cruel, Inhuman or Degrad-
ing Treatment of Punishment and where details of the clinician’s qualifica-
tions, training and experience are provided.

o Provision of guidance to decision-makers to prevent their purporting to
make clinical judgments of their own, for example, as to the causation of
physical or psychological injuries, or the accuracy of a diagnosis or to late
disclosure or discrepancies in the testimony when a clinical explanation has
been provided in the report.

®  Provision of guidance to decision-makers on the correct approach to assess-
ing the evidence, specifically the need to consider all evidence in the round
including the expert medical evidence, and ensuring that a conclusion on
the overall credibility of a claim is not reached without careful consideration
of the medico-legal report.

®  The importance of facilitated training for the correct application and imple-
mentation of guidance, providing a practical understanding of the Istanbul
Protocol and appropriate case law and involving the input of experts in the
field, including health and legal professionals from organisations providing
MLRs.

The pilot scheme has now come to an end, with updated guidance incorporating the learning from
the pilot due to be published by the end of 2013. The roll out of policy guidance alongside facilitated
training to decision-makers nationwide would represent an important step towards addressing the
problems identified in the treatment of medico-legal evidence by decision-makers at the initial stage
of the UK asylum system and provide an example of promising practice for other asylum-receiving
countries to refer to.
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Specific concerns regarding the treatment
of victims of torture within national
asylum procedures

The final part to this chapter highlights key findings and recommen-
dations on specific aspects of some national asylum procedures that
the IRCT also considers as essential parts to improving the safeguards
for VoTs.

e Abolish the practice of detaining vulnerable asylum-seekers, particularly VoTs;
e Ensure that VoTs are not processed within an accelerated asylum procedure;

e Ensure access to independent legal and medical advice early on in the asylum
procedure for all vulnerable asylum-seekers, which should be covered by public
funds.

e Provide training on the signs and symptoms of torture and on the identification
of VoTs and the use of MLRs to state authorities and legal professionals;

e Encourage collaboration between all stakeholders (lawyers, judges, state au-
thorities, civil society, etc.) on the treatment of VoTs within asylum procedures;

e  Promote academic research and assessment of the consequences of torture in
the asylum procedure;

e Ensure the recognition of health professionals as experts in the asylum process;

e Encourage states to recognise and meet their commitments under Article 14
UNCAT in relation to providing access to an initial medical assessment (includ-
ing an MLR) and rehabilitative treatment to asylum-seekers and refugees.

Why detention of vulnerable asylum-seekers must be abolished

Part 2 highlights the concerning trend of detaining asylum-seekers, including vulnerable persons.
Most of the centres in the represented countries reported no measures in place in the national asylum
procedure to avoid the detention of VoTs. This is particularly concerning given the extent to which
detention is known to exacerbate physical or mental health conditions and the re-traumatisation of
the victim.

Areport published by Jesuit Refugee Services (JRS) Europe in 2010, based on more than 650 interviews
with detainees, showed that detention is used in a mostly indiscriminate way, and, in almost every
case, detention had “a distinctively deteriorative effect upon the individual person”, whether that
person had pre-existing special needs or had been in good health.*s

The Council of Europe Commissioner for Human Rights has highlighted the abolition of migrant deten-
tion and promotion of alternatives as one of his key priorities, noting: “The detention of migrants,
including asylum seekers, upon arrival or when subject to removal in Council of Europe member states
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has increased substantially in recent years.”*4 The Parliamentary Assembly of the Council of Europe
stated in its resolution on the issue that the conditions and safeguards afforded to immigration de-
tainees are often worse than those of criminal detainees, and the provision for the needs of vulnerable
persons is often insufficient. It observed that, “This all has a negative impact on the mental and physi-
cal well-being of persons detained both during and after detention.”*s

The UNHCR advises that the propensity for psychological problems needs to be taken into account
when assessing the necessity to detain victims of torture or trauma, i.e. before a decision to detain
has been taken. It emphasises that victims of torture and other serious physical, psychological or
sexual violence also need special attention and should generally not be detained.*** The UNHCR De-
tention Guidelines recognise that detention can cause, as well as aggravate, psychological illnesses
and symptoms, and that this can happen even if individuals present no symptoms at the time of
detention.””

The examples below illustrate why the detention of vulnerable asylum-seekers, including VoTs, must
be abolished. These examples demonstrate that policies aimed at identifying VoTs within detention,
for treatment and possible release, are not implemented properly. Therefore, the VoT’s ability to
access treatment is seriously undermined.

Australia The Australian government introduced a policy in 2009 aimed at identifying and

—the supporting victims of torture and trauma who are in immigration detention. The

Immigration policy introduces processes for the early identification of victims of torture and

Detention trauma so as to enable them to access appropriate services for medical assist-

Torture and ance and, if possible, to release them from immigration detention and place them

Trauma Policy in community detention.”® On paper, the policy has many good intentions, for
example:

® |t aims to implement different levels of screening, according to whether
the asylum-seeker comes from an area known to be high risk for torture
and trauma. In these cases the individual would be offered specialised
screening and assessment automatically.

® All groups of asylum-seekers entering immigration detention undergo
universal health screening designed to detect signs of psychological dis-
tress that may be compatible with a history of torture and trauma.

® All personnel who work in detention facilities receive a minimum level
of training, which includes recognising the signs and symptoms of tor-
ture and trauma, cultural issues relating to the expression of trauma and
routes and processes for referral to health services.

Although Australia has a policy in place to identify and support VoTs within immigration detention, a
number of NGOs* and the Australian Human Rights Commission*?° have questioned how effectively
this policy is implemented on the ground. In particular, very few VoTs are transferred into community
detention, and there are insufficient numbers of health professionals compared to the number of
detainees found to be victims of torture or trauma. These factors hamper the early identification of
victims of torture and trauma and their ability to access medical assistance whilst in immigration
detention.
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United
Kingdom
—the gap
between
policy and
practice

Germany -
poor imple-
mentation of
the EU Recep-
tion Condi-
tions Directive
(RCD)

The UK has a policy in place designed to safeguard vulnerable individuals by set-
ting out requirements that health care staff must follow in order that detained
persons who have a special illness, health condition or are a VoT are identified.*>
The principal purpose of the policy is to ensure that particularly vulnerable detain-
ees are brought to the attention of those with direct responsibility for authorising,
maintaining and reviewing detention so that a decision can be taken quickly as to
whether the person’s detention remains appropriate.?> Both UK law and policy
make clear that people who have been tortured should only be detained in “very
exceptional circumstances”.’> However, recent reports indicate that there are se-
rious failings in the implementation of the policy:
® |n 2011, the Chief Inspector of Prisons found that reports submitted on
behalf of detainees who may have been VoTs were often insufficient or
formulaic, indicating that the needs of individuals had not been fully con-
sidered.” In particular, where there was medical evidence of previous
torture or that a detainee’s health was likely to be injuriously affected by
detention, the reports written by health care staff were of very poor qual-
ity, often failing to include any diagnostic findings or judgments about
the consistency of the allegations.’s

® Medical Justice, an NGO advocating for asylum-seekers’ rights, reached
a similar conclusion in its 2012 report on the policy.*?® It noted: a lack
of knowledge and training in the assessment and management of VoTs;
failure to provide relevant clinical information or to conduct proper
medical examinations; the existence of a culture of disbelief and cyni-
cism amongst officials, which impacted negatively on the quality of the
decision-making.*?” The health care was of poor quality, with background
health information on detainees rarely available, often leading to a failure
to prescribe medication and poor doctor/patient relationships.*® Detain-
ees were not adequately screened and thorough mental state examina-
tions were not completed, meaning that those with mental health condi-
tions were not diagnosed early on. The report outlined systemic failures
on the part of the immigration authorities and private service providers to
follow statutory law and provisions put in place to safeguard vulnerable
persons, including VoTs. It reported that although monitoring does exist,
“accountability remains sketchy and transparency levels are weak... it is
often unclear where responsibility or culpability falls”.*»

A Parallel Report submitted by NGOs in Germany in accordance with the UNCAT=°
noted that many regional states still lack a procedure for identification of vulner-
able asylum-seekers, despite the obligation on EU Member States to take into
account the situation of vulnerable persons in the RCD. In particular, medical
checks carried out are designed to detect severe illnesses, but not mental health
issues, which many VoTs and vulnerable asylum-seekers may suffer from. A fail-
ure to detect vulnerable asylum-seekers, including victims of torture and trauma-
tised persons, increases the likelihood that their health condition will deteriorate.
The report highlights that although state-employed psychiatrists are not available
for consultation in detention centres on a regular basis, an independent psychiat-
ric or psychological evaluation is usually not granted by the authorities.

The report further highlights that traumatised refugees claiming asylum at an air-
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The policies highlighted above are failing to fulfil their key objectives: (i) to identify vulnerable asy-
lum-seekers, including VoTs within detention facilities; (ii) to ensure that detention does not have
a debilitating effect on the individual’s health; and (iii) to immediately remove the individual from

port are likely to be placed in refugee accommodation at a closed facility at the
airport and automatically placed in the accelerated asylum procedure.’ There-
fore, they are often not identified as being traumatised, nor given sufficient time
to present their case clearly. This places them at a higher risk of being returned
to their home country without a proper and rigorous examination of the asylum
application. The report further noted that there is a risk that failed asylum-seek-
ers who have suffered torture or trauma might be detained pending deportation
when there has been a failure to identify them as a VoT during the earlier stages
of the asylum process.

detention if their health is being negatively impacted.

The IRCT considers that these examples of policies that fail to protect vulnerable persons where safe-
guards are most needed strengthens the argument for the complete abolition of the detention of
vulnerable persons. As many VoTs may have experienced torture in a detention environment in their
home country, being detained during the asylum process is highly likely to retraumatise the victim,

which has a severe and long-term impact on the victim’s physical and mental health.

Detention
provisions
in the recast
Reception
Conditions
Directive
(RCD)

In the EU, the recast RCD lays down provisions for the detention of vulnerable

persons, including VoTs, on the basis that: “The health, including mental health,

of applicants in detention who are vulnerable persons shall be of primary concern

to national authorities. Where vulnerable persons are detained, Member States

shall ensure regular monitoring and adequate support taking into account their

particular situation, including health.”*3 There are a number of concerns with this

provision (Article 11):

®  The wording of “primary concern” and “adequate support” are too vague
and allow Member States to interpret this provision widely.

®  The obligation to “ensure regular monitoring” does not indicate a specific
time-frame, leaving room for interpretation.

®  There is no requirement for a full medical evaluation to be carried out by a
qualified expert.:4

®  There is no exception made for detaining unaccompanied minors. This is
of particular concern given that their age and the fact they have travelled
alone makes it likely that they are highly traumatised even before entering
the asylum process.

®  Member States may derogate from some obligations in Article 11 when de-
tention takes place at a border post or in a transit zone if “duly justified”.s
There is a concern that this leaves a wide margin of interpretation open to
Member States to decide when to derogate, thereby undermining the pro-
tection of vulnerable persons in border and transit zones.

Have safeguards improved in the new provisions to the EU asylum directives?

The IRCT is extremely concerned that the recast RCD does little to improve the obligations on Member
States to conduct full medical evaluations of vulnerable persons in detention, in order to assess
whether the detention is negatively impacting on the individual’s health. This is particularly regret-

table given the likelihood that detention will trigger re-traumatisation for VoTs.
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Why are accelerated procedures a risk to victims of torture?

The findings in Part 2 demonstrate that VoTs are at risk of being processed within an accelerated
procedure in most EU countries and in Canada. The IRCT finds this concerning as it places VoTs at a
greater risk of being returned to their country without a proper and rigorous consideration of all of the
evidence in support of their claim. The short time-frames involved in an accelerated procedure fail to
take into account the difficulties that a VoT often faces when disclosing the fact that they have experi-
enced torture. The disclosure of past torture is particularly difficult when state authorities are involved
in the screening process. The shortened time-limits in an accelerated procedure make it harder for
the applicant to obtain an MLR in time to be submitted as evidence, so that it can be considered by
the state authorities at the beginning of the determination process. The short time-frames leave little
opportunity for an asylum-seeker to seek legal advice, and therefore many asylum-seekers will simply
not be aware of what steps they need to take in order to present their claim supported by all relevant
evidence. The absence of any clear safeguards to ensure that applicants who have suffered torture or
ill treatment are not at risk of return to their country without a rigorous examination of their applica-
tion is very concerning. The discretion allowed to Member States to include VoTs within an acceler-
ated procedure, if the state authorities decide that “adequate support” can be provided, renders any
procedural safeguards for vulnerable persons virtually obsolete. The IRCT believes that the screening
of VoTs is in practice often inadequate, and accelerated procedures simply heighten this inadequacy.

In the EU, the negotiated changes to recast the APD presented an opportunity to
ensure that additional safeguards are in place so that vulnerable persons are not

Do changes to
the EU Asylum

Procedures considered within an accelerated procedure. During negotiations, a proposal was
Directive put forward to ensure that applicants who are considered to have suffered torture
(APD) improve or other forms of ill-treatment and sexual violence are not eligible to have their
safeguards application considered under an accelerated procedure. However, the safeguard
to prevent was rejected by the Council and not included in the final version of the recast APD.
vulnerable Instead, “applicants in need of special procedural guarantees”*¢ should be pro-
persons vided with “adequate support” in order to allow them to benefit from the rights
from being and comply with the obligations of the Directive. The Member States have the dis-

considered in
an accelerated

cretion to decide whether the accelerated procedure or procedure at the border
allows “such adequate support” to be provided. If it cannot be provided, then the

procedure? applicant should be placed in the normal asylum procedure.”

Canada - In Canada, the Protecting Canada’s Immigration System Act 2012%® introduced
changes to shorter time-lines for processing asylum claims, including time-lines for submit-
the asylum ting the initial asylum application and for scheduling hearings before the Immi-
system gration Refugee Board. In addition, asylum claims from “Designated Countries of

shorten time-
limits

Origin” (DCOs) will be fast-tracked.

The time period for submitting an asylum application (“Basis of Claim” form) is
now 15 days, significantly reducing the time available for an applicant to seek
legal advice and prepare any documentation in support of the claim. In addition,
claims submitted by people from DCOs will be fast-tracked (accelerated) and hear-
ings on these cases are expected to be held no later than 30-45 days after referral
of the claim, compared to the 60-day time-frame for other asylum applicants.
Failed applicants from DCOs will not be able to appeal the decision to the Refugee
Appeal Division, although they will still be able to bring a judicial review claim
before the Federal Court. However, even if a judicial review claim is submitted,
this will not necessarily prevent the removal of a failed asylum-seeker back to
their home country from proceeding.’?
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The changes in Canada are concerning as they remove safeguards that are needed to ensure that vul-
nerable applicants, including VoTs, are not at a greater risk of being returned to their country of origin
without a proper and full examination of their case. The shorter time-frames will make it difficult for
VoTs to obtain an MLR to submit as evidence. If the refugee hearing is held before there has been time
for the MLR to be prepared, decision-makers will be without an important piece of evidence that can
help them make the right determination. The VoT is more likely to be re-traumatised by the hearing
process as a result. In addition, the 15-day time limit for an appeal to be submitted does not allow
enough time for new evidence to be prepared. This evidence may include an MLR. The shorter time-
lines for applicants from “Designated Countries of Origin” are problematic as they allow even less
time to prepare their claims. It is also discriminatory to impose a different process for some people,
based on their country of origin. In addition, according to the Canadian Council for Refugees, these
applicants are likely to face an inbuilt bias against their claim by virtue of the fact that their country is
officially deemed not to produce refugees, and therefore are likely to need to obtain more evidence in
support of the claim.*°

Why public funding is essential to enable vulnerable asylum-seekers to access independent legal and
medical assistance early on in the asylum procedure

The findings in Part 2 show that, in the majority of countries participating in the report, funding for
medical and/or psychological assistance to VoTs comes mainly from the UNVFVT, public grants, public
health insurance and private funds from NGOs and charities. On the one hand, the results show a
good spread of funding sources in most countries, with half of the respondents indicating that funding
comes from a combination of all three categories (domestic public funds, private funds and interna-
tional donors). However, there is a lack of national legislation placing obligations on the state to pro-
vide medical or psychological assistance to VoTs, once they are identified. Therefore, there remains
a risk that public funding could be withdrawn by a state according to changes in its economic, health
and social policy.

The two contrasting examples below illustrate this issue.

Canada - The Canadian federal government recently passed legislation that substantially
cuts to reduces health-care coverage offered to refugees and protected persons within
funding Canada, including asylum applicants awaiting the outcome of their application.*
hinders Prior to these changes, all refugee claimants received uniform health-care cov-
access to erage, including prescriptions, access to doctors and emergency facilities and
healthcare other supplementary benefits (including psychotherapeutic services). In addition,
for vulnerable failed refugee claimants also received coverage until their removal order came
asylum- into effect.

seekers Critics of these reforms argue that the changes create a two-tiered health-care

system amongst asylum-seekers. Resettled refugees receive more extensive cov-
erage, including supplemental health-care benefits, which include prescribed
medication, psychological counselling provided by a registered clinical psycholo-
gist and post-arrival health assessments (in addition to hospital and other medi-
cal services).*»> However, vulnerable asylum applicants who claim asylum inland,
including those who have suffered torture, etc. will receive substantially reduced
health-care coverage, as a result of the reforms.

Health-care coverage offered by the state has now been substantially reduced so
that refugee claimants now receive preventative care (i.e. medication) only if their
condition is a public health risk. They can only access hospital or medical services
in emergency situations. Refugee claimants from a designated “safe country” or
failed refugee claimants receive no preventative care and no hospital or medical
services, except when public health or safety is at risk.*43 According to the Depart-
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The USA

- Torture
Victims Relief
Act provides
some funding
opportunities

The funding of rehabilitation services for VoTs poses a continuous challenge to IRCT and its member
centres. The Committee against Torture’s General Comment on Article 14 UNCAT makes clear that
states have an obligation to provide for “as full rehabilitation as possible”. This includes to asylum-
seekers and refugees and the obligation does not relate to the available resources and may not be
postponed. In addition, the General Comment indicates that the obligation to provide rehabilitative
services should either be directly by the state, or through the funding of private medical, legal and
other facilities, including those administered by NGOs.*4” Unfortunately, very few states yet comply
with these obligations, thus leaving NGOs to struggle to obtain sufficient funding to provide the nec-

ment of Psychiatry at the University of Toronto, “The changes will deprive refugees
of basic physical and mental health care... Refugees who have suffered inhumane
treatment and trauma in their own countries... will now also encounter systemic
barriers to care.”4

As part of the cuts to health care, psychological services provided to VoTs are
no longer available for refugees, including the services provided by some of the
IRCT member centres in Canada. The coverage of psychotherapy for VoTs has been
eliminated, for anything other than public safety concerns. As the Canadian Coun-
cil for Refugees points out, “This leaves deeply traumatised refugees without spe-
cialised support as they struggle to get back on their feet. The rationale for cutting
these services was that refugees should not get health services that are not pro-
vided to citizens. But most Canadians (thankfully) have not been subjected to tor-
ture, nor had traumatising experiences of war.” Itis noted that cutting support to
traumatised refugees in Canada is inconsistent with the Canadian government’s
support of psychosocial services for traumatised persons overseas, through fund-
ing from the Canadian International Development Agency (CIDA).%5

The Torture Victims Relief Act of 1998 (TVRA) is an example of national legislation
introduced to provide funding through a competitive grant process to rehabilita-
tion centres to offer a comprehensive programme of support for VoTs. The legisla-
tion recognises that a significant number of refugees and asylum-seekers enter-
ing the USA have suffered torture and are in need of rehabilitation services in
order to become fully integrated and productive members of the community. The
funding provides grants to a range of services, including rehabilitative treatment
for the physical and psychological effects of torture, social and legal services, re-
search and training for health-care providers outside of treatment centres. Clients
are determined as eligible for the Services for Survivors of Torture Program based
on the definition of torture in accordance with the TVRA authorising legislation. ¢
Despite this legislation, rehabilitation centres have to seek diversified funding
to cover the costs of providing comprehensive services to VoTs. Many of IRCT’s
member centres in the USA face inadequate sources of funding, and there is some
inconsistency with which centres receive funding via the legislation. In addition,
member centres report that the government agency that has oversight of the TVRA
does not have experience working with asylum-seekers and, as such, is limited in
its expertise with regard to clients’ forensic needs.

essary rehabilitation to VoTs.
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CONCLUDING
REMARKS

The report considers two key elements relating to the treatment of VoTs within asylum procedures. The
first element considers whether there are systems in place (either through law or policy) to identify
VoTs early on in the asylum procedure, to enable them to access appropriate medical, psychological,
legal and social services. The second element addresses the extent to which MLRs are used and ac-
cepted as evidence within asylum procedures. The experiences of the member centres participating in
the empirical research form the basis for providing a comparative overview of the three regions in the
report. From the findings, the IRCT has identified current challenges and gaps in the national asylum
procedures. The research does not attempt to draw direct comparisons between countries given that
the context in each country will vary greatly in many aspects, including the procedures in place, num-
bers of asylum-seekers, main countries of origin, etc. By way of summary, the key shortfalls under-
lined by the research are listed in this section.



Key shortfalls: early identification of victims of torture

There remains significant gaps both in law and policy in most countries covered by the report
concerning the early identification of VoTs. The case studies in Part 3 show that even where
there is a policy in place, it is often poorly implemented, therefore failing to provide the neces-
sary protection to VoTs.

Where there is a specific policy in place for identifying VoTs, this is often part of a policy to
detain asylum-seekers, e.g. in Australia and the UK. The identification of VoTs within detention
settings is only of benefit to VoTs if it leads to their immediate release, given the debilitating
effect that detention is recognised as having on the physical and mental health of an indi-
vidual.

In the EU, the standards and extent of implementation of procedures to identify vulnerable
persons varies widely between Member States. However, the new provisions to the Reception
Conditions Directive place a legal obligation on Member States to introduce mechanisms for
screening asylum-seekers to identify those who are vulnerable and have special reception
needs.

Key shortfalls: use and acceptance of MLRs in national asylum procedures

There are concerns that the quality of MLRs does not always meet the standards outlined in
the Istanbul Protocol. Some countries have indicated there is a lack of suitably trained medical
professionals to produce MLRs to the standards outlined in the Istanbul Protocol.

Concerns have been raised about the independence of medical staff carrying out MLRs, par-
ticularly in cases where the asylum-seeker is in detention. In cases where state institutions
provide MLRs, it is paramount that the medical staff is independent and impartial, as reflected
in the Istanbul Protocol.

Immigration officials acceptance of MLRs continues to be varied. MLRs are often rejected due
to a lack of understanding of how the evidence should be considered.

Access to and financing of an MLR in most cases is difficult, particularly when immigration
authorities and judges rarely order an independent MLR to be financed within the procedural
costs of an asylum case.

Key shortfalls: specific areas of concern

Accelerated procedures are increasingly used by asylum-receiving countries to attempt to
process certain types of claims more quickly. Accelerated procedures hinder the full and
proper examination of an asylum claim, and fail to take into account that extended time may
be required to obtain medical and/or psychological evidence in support of a past torture claim.

The detention of asylum-seekers, but particularly those who are vulnerable, is a major concern
and occurs in the majority of the countries covered by this report. No asylum applicant should
have to be detained during the asylum procedure, and where detention is needed to effect
removal of failed asylum-seekers, it should only ever be used as a measure of last resort and
in exceptional circumstances.

The detention of VoTs is of particular concern to the IRCT given that immigration detention is
highly likely to cause re-traumatisation. Research from various countries indicates that deten-
tion exacerbates health problems, both in the short and long-term.8

The shortage of public funding and other financial resources are key issues of concern for
IRCT’s member centres when providing services to asylum-seekers. States must recognise that
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their obligations to provide funding for services directed at the medical and psychological
treatment and social support of VoTs includes asylum-seekers and refugees.*? It is concerning
that many governments are cutting the public funding available for the most vulnerable sec-
tors of the population.
The IRCT encourages the readers of this report to influence the different stakeholders involved in na-
tional asylum procedures and the provision of rehabilitation services to address the current gaps and
shortfalls in the protection offered to victims of torture at the national, regional and global level. The
final part of this report lists our recommendations.
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RECOMMENDATIONS

The IRCT makes the following key recommendations to stakeholders. In addition, the participating
member centres have made specific recommendations, relevant to their particular country context,
which are outlined in Annex I.



To state authorities:

Introduce national legislation that makes reference to the early identification of victims of
torture and the use of MLRs as an evidential tool in asylum proceedings.

Introduce mechanisms for the early identification of victims of torture, for example, through
medical and psychological screening at the national or regional level. The planned inclu-
sion of the PROTECT tool in the European Asylum Curriculum (the training component) of
the European Asylum Support Office (EASO) is an example of a regional initiative to improve
mechanisms.

Introduce training programmes for:

e State officials who interview asylum applicants. Training is essential to recognise
signs and symptoms of torture or trauma.

e State officials who issue the initial asylum decision. Training is essential on how to
consider medical evidence alongside all other evidence in an asylum application. In
addition, awareness must be raised of the guidelines set out in the Istanbul Protocol,
as well as of intercultural communication and communication with the support of
interpreters.’°

Improve collaboration with:

e Health professionals who examine and treat VoTs. Health professionals who treat
VoTs should be consulted to ensure that the standard of training meets the accepted
guidelines, including the Istanbul Protocol.

e Rehabilitation centres that treat VoTs. Input from rehabilitation centres will lead to a
better understanding and acceptance of the medical issues that concern victims of
torture and which impact on an asylum-seeker’s ability to communicate with state
authorities and present their case coherently and effectively.

Increase the capacity and financing for medical and psychosocial treatment in all asylum-
receiving countries in recognition of states’ obligations under Article 14 UNCAT.

Abolish the detention of all asylum-seekers and victims of torture under all circumstances.
Policies to identify VoTs within detention centres are not sufficient protection as they are
often poorly implemented due to a lack of resources and poor training of staff. Therefore,
the complete abolition of detention of vulnerable asylum-seekers will be the only satisfac-
tory conclusion.

To civil society:

Develop tools to advocate for changes to national asylum policy. NGOs and rehabilitation
centres must play an active role by advocating that states implement tools and mechanisms
to ensure that state officials involved in asylum proceedings are able to recognise signs and
symptoms of torture or trauma. The PROTECT tool, discussed in Part 3, provides an example
of this type of initiative.

Improve data collection, for example, on the numbers of asylum-seekers who are VoTs and
the cost/benefits of early access to healthcare. Data is essential to support the sector’s un-
derstanding of the issues and to support advocacy. For example, data on the cost/benefits
of early treatment can be used to advocate the benefits that states would experience by
increasing the funding provided to support vulnerable asylum-seekers, including victims of
torture.
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To medical and health professionals:

e Provide training to all medical and health professionals to improve the quality of MLRs so
that they meet the standards outlined in the Istanbul Protocol. For example, the examina-
tion and documentation of torture should be included in the national university curriculum,
and peer-to-peer training support should be encouraged amongst medical and health pro-
fessionals. In addition, general practitioners must be trained to recognise symptoms and
signs of torture and trauma, so that they are able to make a referral to a relevant medical or
psychological expert for an MLR if required.

e Encourage collaboration with state authorities, to develop training programmes to be pro-
vided to state officials to aid the early identification of VoTs and improve the quality of deci-
sion-making where MLRs are relied on. Barriers in communication and a lack of trust towards
state authorities also need to be broken down if collaboration on training programmes is to
be successful.s

e Research is essential to build on the current understanding of the health effects that the
asylum process has on VoTs. Additional research on the cost/benefits to states that provide
for the early identification of VoTs is also needed to demonstrate that early identification not
only benefits the individual but also the state.

To legal professionals:

e (larify the relevant guidelines to the use of MLRs in procedures, including when payment
should be covered by the state.

e Provide training to legal professionals involved in asylum proceedings:

e |mmigration judges involved in asylum tribunal and court proceedings must receive
training on the recognition of the signs and symptoms of torture and trauma and
on the standards and guidelines in the Istanbul Protocol. Research shows that the
treatment of MLRs by tribunal and court judges can be varied, suggesting that more
training is required. This can be the case even where there are specific guidelines
in place on procedures with respect to vulnerable persons appearing before the im-
migration tribunal or court.*s?

e |legalrepresentatives who advise asylum applicants must receive training from med-
ical professionals on recognising the signs and symptoms of torture or trauma, so
that they are able to make referrals to relevant medical and/or psychological experts
if they think that a client may have suffered past torture or trauma, or that an MLR
should be submitted as evidence. This is particularly important as many VoTs will
first come into contact with a legal representative.

e Improve collaboration between legal and medical professionals to provide good quality
training on the recognition of signs and symptoms of torture or trauma and the use of MLRs
as an evidential tool, in compliance with the Istanbul Protocol standards.
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ANNEX 1

KEY RECOMMENDATIONS
TO STAKEHOLDERS FROM
IRCT MEMBER CENTRES



To state authorities:

National asylum legislation should make reference to the early identifica-
tion of victims of torture and use of MLRs

Key recommendations Member centre, Country

e The identification of VoTs on arrival is important. At present, if a FAVL, Armenia
person claims to be a VoT, he/she can apply for a medical examina-
tion and present the examination results during the asylum proce-
dure. However, the role of MLRs needs to be outlined in the asylum
procedure.

e A provision in the national asylum law should be included about ACET, Bulgaria
identification, care and treatment of VoTs.

e Legislation is needed that places a clear obligation on the state to Swedish Red Cross,
provide access to MLRs. Malmo, Sweden

Introduce mechanisms for the early identification of victims of torture

Key recommendations Member centre, Country

e (Capacity development for all actors in reception and asylum pro- RCT, Croatia
cedures is needed, especially regarding the early identification
and documenting of torture, e.g. by border police, detention staff,
asylum decision-makers and organisations providing psychosocial
support.

e Mechanisms for the early identification of VoTs at the beginning of MFH Bochum,
the asylum procedure should be introduced. Medical and psycho- Germany
logical screening and access to MLRs is required and should be in-
troduced in all federal states.

e Earlyidentification will facilitate early access to legal advice for VoTs. SPIRASI, Ireland

e Early identification will facilitate the referral of VoTs for further ex- RvA NL, the Netherlands
amination and medical documentation through MLRs. More recog-
nition of the special position of VoTs, including early detection, legal
assistance and, if necessary, medico-psychological treatment and
rehabilitation is needed.
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Introduce training programmes on the signs and symptoms of torture, early
identification of VoTs and consideration of MLRs as evidence

Key recommendations Member centre, Country

The MLR should be taken into account more effectively in the deci-
sion-making process.

More training for immigration authority staff (BAMF) is needed, as
well as more consideration of MLRs.

Training of immigration officials on the consideration of MLRs is
needed. Immigration officials do not consider the majority of MLRs
produced by the centre correctly, and as a result these MLRs are not
accepted.

Provision of training to immigration officials (referred to as Eligibil-
ity Commissions) is required. There is a high staff turnover, and lack
of training means that staff are often unaware of the particular clini-
cal signs shown by VoTs. Higher uniformity in decision-making pro-
cedures of Eligibility Commissions is necessary to ensure the equal
treatment of asylum applications throughout Italy.

Provision of training to staff at the Migration Board should include
how to question applicants about torture.

The consideration of MLRs varies greatly throughout the USA sug-
gesting that more training should be provided to judges and immi-
gration officials.

Decision-makers need to understand the purpose and use of an MLR
and the way in which it can assist fair decision-making. They need
to be better informed about how to evaluate whether evidence is
expert and accurate.

CTSF, Finland

bzfo, Germany

SPIRASI, Ireland

Vi.TO/CIR, Italy

Swedish Red Cross,
Malmo, Sweden

ASTT, USA

Foundation House,
Australia

Improve collaboration with health professionals who are trained in produc-
ing MLRs

Key recommendations Member centre, Country

Where there are signs of torture or trauma, access to a specially
trained independent health professional should be given. Costs of
the MLR should be paid by the state. Many clients find it very diffi-
cult to find a doctor or psychologist who can produce MLRs.

There is need for a more systematic way by which decision-makers
can draw on appropriate expertise. More medical and psychological
expertise needs to be made available to the Tribunal.

Health professionals should be more widely recognised as experts
in the asylum application process by immigration authorities.

bzfo and MFH Bochum,
Germany

Foundation House,
Australia

NVFS, USA
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Funding in order to access MLRs and to provide training is required, which
should be provided by the state

Key recommendations Member centre, Country

e More funding is required from the state in order to access MLRs. Foundation House,
Australia

e There is a need for more resources and processes dedicated to RASNZ, New Zealand
MLRs. The state needs to provide more resources to use for training
on the production and use of MLRs. There are private practitioners
who RASNZ assisted with training and materials. However, practi-
tioners are not adequately resourced by the government to carry out
their work.

To medical and health professionals:

Provide training to all medical and health professionals on producing MLRs
that comply with the Istanbul Protocol standards

Key recommendations Member centre, Country

e  Training for medical staff is required. FAVL, Armenia

e Raise awareness that an assessment of psychological consequenc- RCTV Memoria, Moldova
es of torture and ill treatment is needed, not only the physical con-
sequences.
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To legal professionals:

Clarify procedural guidelines on the use and application of MLRs in asylum
proceedings

Key recommendations Member centre, Country

e The applicant should be able to lodge a judicial review challenge Foundation House,
when there has been the unwarranted dismissal of a probative and Australia
relevant expert report.

e Introduce MLRs as legal documents and ensure they follow Istanbul RCT Zagreb, Croatia
Protocol guidelines, i.e. are standardised.

e Thereis a need for official evaluation and recommendations on best Cordelia Foundation,
practices with regards to the use of MLRs in asylum procedures at Hungary
the international and regional (e.g. EU) level.

e  Guidelines have been introduced that place an obligation on the Mi- Swedish Red Cross,
gration Board to request an MLR if torture is raised. However, these Malmd, Sweden
do not go far enough, as the applicant first needs to raise torture in
the asylum interview.»3

e More consistent use and application of MLRs in the asylum proce- Survivors of Torture,
dure is needed. International, USA

Provide training to raise awareness of the importance of medical evidence
(and MLRs) in asylum procedures

Key recommendations Member centre, Country

e The Ombudsman needs to be made aware of the needs of VoTs RCT Zagreb, Croatia

among asylum-seekers and of the important role that MLRs play
in the asylum procedure. With Croatia’s accession to the EU, it is
expected that the numbers of asylum-seekers will rise significantly
so the need is urgent. This urgency is even more necessary given
the very low numbers of asylum requests that have been received to
date, the low acceptance rate and the lack of integration of asylum-
seekers and other immigrants. s

e Medical evidence should be more widely requested by tribunals and SPIRASI, Ireland
courts.

Improve collaboration between legal professionals and other stakeholders

Key recommendations Member centre, Country

e The verification and certification of medical evidence through MLRs bzfo, Germany
needs to be more widely used. Roundtable discussions with law-
yers, judges and immigration authorities to raise awareness of vic-
tims’ needs must continue.
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